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IN THE 


United States Court of Appeals 

Foe the District of Columbia. 


No. 9319. 


Daniel F. Boone, Appellant, 


v. 

Martha Lightner Boone, as trustee for Martha Penelope 

Boone, a minor, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a separate appeal by Daniel F. Boone, defendant 
below, from a judgment entered on the pleadings in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia. A separate appeal from a portion of the same judg¬ 
ment, by Martha Penelope Boone, infant, by Frances W. 



2 


Draghicevich, her next friend, is likewise pending in this 
Court as case No. 9320. A single Joint Appendix is filed 
for the two cases. 

The action in the Court below was a suit upon a foreign 
judgment entered, in the Superior Court of Henderson 
County, in the state of North Carolina, brought by Clarence 
M. Lightner, Theodore A. Lightner, Alice Lightner Hopf, 
Martha Lightner Boone, and Martha Penelope Boone, a 
minor, by her next friend, W. C. Hague, plaintiffs against 
Daniel F. Boone, trustee for Martha Penelope Boone, a 
minor, defendant. Based on that foreign judgment, a copy 
of which was attached to the complaint, a judgment was 
sought in the Court below for the recovery by the said 
Martha Lightner Boone, as trustee for Martha Penelope 
Boone, a minor, from appellant Daniel F. Boone, in his in¬ 
dividual capacity, of the sum of $11,490.56, with interest, to¬ 
gether with costs amounting to $100.00. 

' The lower Court had jurisdiction over the cause under 
Title 11, Section 301, of the D. C. Code (1940). 

This Court has jurisdiction to review the judgment of 
the Court below under Title 17, Section 101, of the D. C. 
Code (1940). 


STATEMENT OF THE CASE. * 

For greater clarity, the appellant will be referred to as 
“defendant”; the appellee as “plaintiff.” 

As hereinbefore stated, the action in the Court below was 
a suit on a foreign judgment entered in the Superior Court 
of Henderson County, North Carolina, against the defen¬ 
dant, sued as trustee. Personal service was had upon the 
defendant in the Court below and, before answering, the de¬ 
fendant moved to dismiss the complaint on the ground that 
it did not state a claim upon which relief could be granted 
(Joint App. 15). This motion, after argument, was denied 
(Joint App. 15). The defendant then answered, setting up 
eight separate defenses to the complaint (Joint App. 35-46), 
the substance and nature of which will hereinafter be dis- 



cussed. Following the filing of this answer, the plaintiff 
moved for judgment in her favor on the pleadings on vari¬ 
ous grounds set forth (Joint App. 47). After argument ! 
thereupon, the Court granted plaintiffs motion for judg¬ 
ment on the pleadings and awarded the plaintiff judgment | 
against the defendant for $11,490.56 with interest thereon 
from May 26,1942 together with costs amounting to $100.00, ! 
besides her costs in the Court below (Joint App. 48-49). It ! 
is from this judgment that this appeal is now being prose¬ 
cuted. 

STATEMENT OF POINTS RELIED ON BY APPELLANT 

ON APPEAL. 

1. That the Court erred in denying defendant’s motion to 
dismiss the complaint. 

2. That the Court erred in granting plaintiff’s motion for 
judgment on the pleadings. 

3. That the Court erred in awarding and entering judg- | 
ment on the pleadings in favor of the plaintiff and against 
the defendant for the sum of $11,490.56, together with the 
interest and various items of cost claimed in the complaint, j 

4. That the Court erred in awarding any relief to the 
plaintiff on the pleadings and in refusing to stay the action 
until ninety days after the termination of defendant’s mili¬ 
tary service, as was alternatively prayed in the answer, in 
view of defendant’s right under the Soldiers’ and Sailors’ j 
Civil Relief Act of 1940, to apply for a reopening of the 
North Carolina judgment which was sued upon, in the 
North Carolina Court in which such judgment had been en- j 
tered. 
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SUMMARY OF ARGUMENT. 

1. The judgment sued on is not entitled to full faith and 
credit in the District of Columbia, and it is not res judicata 
of the issue involved. 

2. The parties to this action are not identical with the 
parties to the action in the North Carolina Court in which 
the judgment sued on was entered, in that the defendant was 
not sued in his individual capacity in the North Carolina 
proceeding, but only in his representative capacity as trus¬ 
tee, for Martha Penelope Boone, a minor. The plaintiff, in 
the Court below, suing in a representative capacity of trus¬ 
tee, was neither a plaintiff nor a defendant in such repre¬ 
sentative capacity in the North Carolina proceeding; but 
appeared in that cause as a plaintiff in her own right. 

3. The complaint to which the defendant responded in the 
North Carolina proceeding, in his representative capacity 
as trustee, did not raise an issue on which the personal 
money judgment against the defendant, herein sued on, 
should properly have been awarded. No amendment oT 
the complaint was made and the judgment was found and 
rendered in defendant’s absenee, after he had vainly sought 
to have the proceeding stayed pursuant to the provisions of 
the Soldiers’ and Sailors’ Civil Relief Act of 1940. 

4. The defendant was denied the benefit of such a con¬ 
tinuance of the cause in the North Carolina proceeding, as 
was provided for under the Soldiers’ and Sailors’ Civil Re¬ 
lief Act of 1940, so that the District Court was not required 
to give full faith and credit to the judgment entered in that 
cause. Under the provisions of the said Act, the defendant 
still has the right to petition the North Carolina Court to 
vacate the judgment which was sued on in the Court below. 
And upon such petition the North Carolina Court may re¬ 
open and set aside the judgment referred to, so that the 
same is not a final judgment for purposes of the action in 
the Court below. 


» 
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5. The answer alleged that the judgment of the North 
Carolina Court, herein referred to, is impeachable for 
fraud, alleged to have been perpetrated by the plaintiff upon I 
the defendant and the North Carolina Court. Allegations 
of specific acts charged as extrinsic fraud in the procure- j 
ment of this judgment, are contained in the defendant’s an¬ 
swer. These acts, if true, were sufficient to require the 
Court below to deny full faith and credit to the North Caro-1 
lina judgment; and the motion for judgment on the plead¬ 
ings admits the truth of these allegations, for purposes of 
the motion. 

6. The answer alleged bad faith on the plaintiff’s part in 
the prosecution of the North Carolina proceeding resulting 
in the entry of the judgment sued on below. The facts al¬ 
leged as constituting such bad faith, if true would constitute 
an equitable defense to this action; and the motion for judg¬ 
ment admitted the truth of these allegations for purposes of 
the said motion. 

7. It is further urged by the defendant on this appeal, 
that the North Carolina Court was without jurisdiction over 
the subject matter of the action in which the judgment sued 
on was entered, because that, at the time when that action 
was instituted and when the judgment was entered, the 
securities and funds claimed to have been trust property J 
were in the District of Columbia, and the beneficiarv and the I 
defendant trustee were both domiciled in the said District. ! 

8. The complaint and answer in the Court below raised j 
issues of fact to be tried, and it is argued that it was error 
to award and enter a judgment upon the pleadings, on a 
motion therefor. 


i 
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ARGUMENT. 

1 . . 

The Judgment Sued on Was Not Entitled to Full Faith and 
Credit, and Was Not Res Judicata of the Issues on 
Which It was Based. 

The answer alleges that the complaint on which the North 
Carolina judgment was based did not seek any money judg¬ 
ment or other relief against the defendant in his individual 
capacity. The relief sought was, in substance, 

1) a judgment declaring the defendant to be a trustee and 
construing the terms of such trust; 

2) a disclosure by the defendant as trustee of the nature 
and character of the trust property, the amount of income 
therefrom and the disposition being made of such income; 

3) that the defendant be required to show to the Court 
that such trust property had been kept intact and properly 
invested and that he be required to report to the Court at 
regular intervals; 

4) that in the event that the defendant failed to account, 
etc., that he he removed as trustee, and another appointed in 
his stead; 

5) a judgment for costs arid for further relief (Joint 
App. 37-38). 

The defendant, as trustee, filed an answer in the North 
Carolina Court, to the complaint as filed, and procured a 
continuance of the cause from the January-February, 1942, 
term of the Court until the first day of the May-June, 1942, 
term. Then, when the calendar was called at the latter term, 
the defendant, through an attorney, sought by a motion 
properly made, to procure a continuance of the cause, the 
basis of the motion being that the defendant was then on 
active military duty in the Army of the United States, and 
that he would not be present al a trial at that term. (Joint 
App. 6.) This motion was denied notwithstanding the pro- 
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visions of the Soldiers’ and Sailors’ Civil Relief Act of 
1940, and the case was proceeded with in the defendant’s 
absence (Joint App. 6). Without any amendment of the; 
pleadings and without further notice to the defendant, the; 
personal judgment sued on below was entered (Joint App. 
11 ). 

In order for a judgment to be relied on as res judicata of! 
the matter to which it relates, when the same matter is! 
drawn into issue in a subsequent proceeding, it must appearj 
that the judgment in the former case was entered in a Court! 
of competent jurisdiction, upon the same subject matter,j 
and between the same parties, suing and appearing in thq 
same capacity or character as litigants. The W. A. & G.i 
Packett Co. v. Sickles, et al., 65 U. S. 333, 16 L. Ed. 650; 
Thompson v. Whitman, 85 U. S. 457,21L. Ed. 897; Reynolds 
v. Stockton, 140 U. S. 254, 35 L. Ed. 464, Waggoner National 
Bank v. Welch, 164 Fed. 813; Mundie v. Vail, 34 N. J. L.| 
418. 

When a complaint tenders one cause of action, and id 
that suit service on or appearance is made, a subsequent 
judgment therein, entered in the absence of defendant upoij 
another or different cause of action from that stated iii 
the complaint, is without binding force in the Courts of thi 
state where it is entered; and, of course, has no better standi 
ing in the Courts of another state, notwithstanding the 
full faith and credit clause of the Constitution. 


“ . . . the rule is universal that where he (defendant) 
appears and responds only to the complaint as filed, 
and no amendment is made thereto, the judgment i 
conclusive only so far as it determines matters whic 
by the pleadings are put in issue. And this rule, whic 
determines the conclusiveness of a judgment rendered 
in one Court of a state as to all subsequent inquiries 
in the Courts of the same state, enters into and limitk 
the constitutional provision quoted, as to the full faith 
and credit which must be given in one state to judg¬ 
ments rendered in the Court of another state”. 

Reynolds v. Stockton, supra, 140 U. S. 254, 35 L. Ed. 

464. 


i 
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The fact that the complaint in the North Carolina pro¬ 
ceeding contained a prayer for “such other and further 
relief as to the Court may seem just and reasonable’’ did 
not afford a basis for the personal money judgment against 
the defendant, since such judgment was not contemplated 
in the complaint. Reynolds v. Stockton, 140 U. S. 254, 35 L. 
Ed. 464; Reid v. Gregory, 78 Miss. 247, 28 Southern 385; 
Keller v. Association, 71 Mo. App. 465. 

2 . 

Lack of Identity of Parties Suing in Same Capacity. 

There is not that identity of parties in the North Caro¬ 
lina proceeding in which the original judgment was entered 
and in the proceeding in the Court below, to entitle this 
judgment to full faith and credit in the District Court of 
the United States for the District of Columbia. The plain¬ 
tiff, in the Court below, appearing as she did in the repre¬ 
sentative capacity of Trustee, was neither a plaintiff nor 
a defendant in such representative capacity in the North 
Carolina proceeding (Joint App. 4). And the defendant, 
sued in the Court below in his individual capacity, was a 
party to the North Carolina proceeding only in his repre¬ 
sentative capacity as Trustee (Joint App. 4). Reynolds v. 
Stockton, 140 U. S. 254, 35 L. Ed. 464 ; 30 Am. Jur. Judg¬ 
ments, 224 p. 956. Freeman on Judgments, 5th Edition, 
Sec. 419, p. 913. Bank v. Railroad Company, 61 Minn. 549. 

3.' 

Soldiers’ ami Sailors’ Civil Belief Act 

* 

After the defendant had appeared and answered the 
complaint as filed in the North Carolina cause and before 
the hearing thereof, he moved for a continuance of the 
cause on the ground that he was on active military service 
and would not be able to attend the trial. This motion was 
supported by affidavits (Joint App. 6). The Soldiers’ and 
Sailors’ Civil Relief Act of 1940, 54 Stat. 1181, authorized 

t 


t 
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this procedure on defendant’s part. And irrespective of 
the question of the enforceability of the judgment sued op 
in the North Carolina, by virtue of its affirmation by the 
U. S. Supreme Court, defendant, nevertheless, has the rightj, 
still, to petition the North Carolina Court to vacate the 
same at any time up to ninety days after his military serL 
vice has ended. Soldiers’ and Sailors’ Civil Relief Act}, 
1940, 54 Stat. 1181. Therefore, the District Court of th£ 
United States for the District of Columbia was not required 
to give full faith and credit to this judgment as a fina) 
adjudication of the matters in issue. 

4. I 

Fraud in Procurement of Judgment. 


The answer specifically alleged in the fifth and sixth de : 
fenses pleaded, that the judgment of the North Carolina 
Court was impeachable for fraud (Joint App. 38-44). 
Various specific acts were pleaded as having been per¬ 
formed by the plaintiff and as constituting extrinsic fraud 
in the procurement of this judgment (Joint App. 38-44). 
Assuming the truth of these allegations, the Court beloy 
should not have awarded judgment on the pleadings; and, 
of course, the motion for judgment on the pleadings ad¬ 
mitted the truth of these allegations, for the purposes of 
the said motion. 

The defense of extrinsic fraud may be made in a suit 
upon a judgment tainted by the same, in the Courts of a 
state other than the state in which such judgment is entered, 
and in a collateral proceeding. Throckmorton v. U. S., ^8 
U. S. 61, 25 L. Ed. 93; Marshall v. Holmes, 141 U. S. 589, 
35 L. Ed. 870; Simon v. Southern Ry. Co., 236 U. S. 11£, 
59 L. Ed. 492; Wyman v. Newhouse, 93 Fed. (2d) 313; 
Lewin v. Gladstein, 142 N. C. 482. 

Extrinsic fraud is 4 ‘some act or conduct of the prevailing 
party which has prevented a fair submission of the con¬ 
troversy”. Electric Plaster Co. v. Blue Rapids City, et^., 
81 Kans. 730, 106 Pac. 1079. Extrinsic fraud constitutes 
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one of the chief grounds for the interference by a Court 
of Equity with a judgment ajt law; 31 Am. Jur., Sec. 653, 

p. 228. 

5. 

Equitable Defenses of Fraud and Bad Faith. 

The sixth defense pleaded in defendant’s answer in the 
Court below denied the plaintiff’ right to recover on equi¬ 
table grounds, asserting therefor, that the plaintiff did not 
act in good faith in the prosecution of the North Carolina 
proceeding (Joint App. 43). The grounds for this charge 
of bad faith are specifically alleged in the answer (Joint 
App. 43-44). ! 

“A Federal Court sitting in equity has jurisdiction to 
disregard or to enjoin the enforcement of an uncon¬ 
scionable judgment of a state or of a national Court 
for new causes, such as fraud, accident or mistake, 
which deceive the Court into a wrong decree or which 
prevent the judgment defendant from availing himself 
of a meritorious defense that was not fairly presented 
to the Court which rendered the judgment”. 

Horton v. Stegmyer, et al., 175 Fed. 756. 

“Particular acts constituting fraud sufficient to secure 
equitable relief from a judgment may consist of any 
description of mala fides practiced in obtaining the 
judgment...” 

31 Am. Jur. pp. 234-235, Sec. 660. 

“The fraudulent concealment of facts which if known 
at the time would have prevented recovery is always 
good ground for coming into equity to obtain relief 
from a judgment at law”. 

Freeman on Judgments (5th Ed.) Vol. 3, Sec. 1234. 

6 . 

Issues of Fact Raised in Answer Should Have Been Tried. 

The complaint and answer raised clear issues of fact 
which should have been tried by the Court and jury; and 
it was error to enter a judgment on the pleadings. 


< 
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CONCLUSION. 

It is respectfully submitted that the Court below erred 
and that its judgment should be reversed. 

Respectfully submitted, 

Thomas H. Pattebson, 

Attorney for Appellant. 


Thomas H. Pattebson 
Woodward Building 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9319. 


DANIEL F. BOONE, Appellant, 

v. 

MARTHA LIGHTNER BOONE, as Trustee for Martha 
Penelope Boone, a minor, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATUTE AND RULE INVOLVED. 

- Soldiers and Sailors Civil Relief Act of 1940, 50 U.S.C.A. ! 

“Sec. 520, Default Judgments; affidavits; bonds; attor¬ 
neys for persons in service. 

(1) In any action or proceeding commenced in any court, 
if there shall be a default of any appearance by the 
defendant, the plaintiff, before entering judgment 


2 


shall file in the court an affidavit setting forth facts 
showing that the defendant is not in military ser¬ 
vice. . . . 


(4) If any judgment shall be rendered in any action or 
proceeding governed by this section against any per¬ 
son in military service during the period of such ser¬ 
vice or within thirty days thereafter, and it appears 
that such person w r as prejudiced by reason of 
his military service in making his defense thereto, 
such judgment may, upon application, made by such 
person or his legal representative, not later than 
ninety days after the termination of such service, be 
opened by the court rendering the same and such de¬ 
fendant or his legal representative let in to defend; 
provided it is made to appear that the defendant has 
a meritorious or legal defense to the action or some 
part thereof. ...” (underscoring supplied.) 

Rule 12 (c), Federal Rules of Civil Procedure 

Motion for Judgment on the Pleadings. 

After the pleadings are closed but within such time as 
not to delay the trial, any party may move for judgment 
on the pleadings. 

SUMMARY OF ARGUMENT. 

1 . 

The judgment upon which this action was based was en¬ 
tered in a suit in equity to determine the provisions of an 
alleged trust, for an accounting, removal of the trustee in 
the event of mismanagement or improper handling of the 
trust funds, and for general relief. In such a proceeding, 
it is well settled that the court will adapt and shape its de¬ 
cree in accordance with the true equity of the cause. This 
may, indeed must if default is established, include a money 
judgment against the trustee in his personal capacity. 
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2 . 

Assuming that appellant has a right to petition the North 
Carolina Court to vacate its judgment within 90 days after 
termination of his military service, this affords no ground 
for relief in the present action. Even the pendency of such 
a petition would not have this effect, and we deny that ap¬ 
pellant has any right to file it. 

3. 

The answer failed to allege facts sufficient to constitute 
extrinsic fraud justifying a collateral attack upon the North 
Carolina judgment. No other factual issue was attempted 
to be stated. On the pleadings, therefore, appellee was 
entitled to a judgment as a matter of law. 

ARGUMENT. 

1 . 

North Carolina Judgment Entitled to Full Faith 

and Credit. 

Under Points 1 and 2 of his brief, appellant contends that 
in the North Carolina complaint there was no prayer for 
judgment against him in his individual capacity. Hence, 
he asserts, the personal judgment, even though for the 
amount of his default, was void. We have difficulty in fol¬ 
lowing this argument, and submit that it is not sustained by 
the authorities. 

A suit in equity for an accounting brings the entire admin¬ 
istration of the trustee under review, and contemplates that 
a decree or judgment for the balance found, whichever way, 
will be entered. 

As stated in Ferguson v. Batemcm, 1 App. D. C. 279, 287: 

“The bill, being for an accounting, necessarily brings 
the entire administration of the trustee into review as 
it may be developed by the evidence, under the prayer 
for general relief.” 
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Also in McManus v. Sawyer, 231 Fed. 231, 238: 

“ Moreover, it is a well-established rule that a party 
who demands an accounting submits himself to the re¬ 
sults of the account if it goes against him. No cross-bill 
is necessary, and a decree may go for the balance either 
way. Wilcoxon v. Welcoxon, 199 Ill. 244, 250, 65 N. E. 
229.” 

And in Whittemore v. Patten, et al., 84 Fed. 51: 

“A suit for accounting is peculiar, in this: that if it 
finally appears, from the account taken, that the balance 
is in favor of the defendant, the court will give him a 
decree for the amount thus found to be due him, with¬ 
out a cross-bill. 1 Fost. Fed. Prac. Sec. 171; 1 Enc. PI. 
& Prac. 99.” 

Equally well settled is the proposition that in equity, un¬ 
der the prayer for general relief, the court will adapt and 
shape its decree in accordance with the true equity of the 
cause. On the evidence before it, the North Carolina Court 
found that Bone was accountable for $19,677.99, (Joint 
App. 11); and that he had turned over to the court’s clerk 
securities valued at $8,187.43 (Joint App. 9). For the dif¬ 
ference namely, $11,490.56, the Court concluded Boone was 
still accountable, and accordingly awarded judgment 
against him individually. (Joint App. 11) This was plainly 
contemplated by the complaint, and in strict conformity to 
the established practice in equity. 

Merillat v. Hensey, 34 App. D. C. 398, 407 

Hammett v. Minar , 60 App. D. C. 286, 53 F. (2d) 144 

Jones v. Van Doren, 130 TJ. S. 684,32 L. Ed. 1077 

Tayloe v. Merchants Fire Ins. Co., 9 How, 390, 13 L. 

Ed. 187,193 

Walden v. Bodley, 14 Pet. 156,10 L. Ed. 398, 402 

22 Encyc. PI. & Pr. 107 

1 Bogert on Trusts and Trustees, Sec. 862 

2 Scott on Trusts, Sec. 199.1 



Soldiers and Sailors Civil Relief Act. 

Irrespective of whether appellant has a right to petitionj 
the North Carolina Court to vacate its decree within 90 days! 
after the termination of his military service, the decree can-j 
not be assailed here. Even the pendency of such a petition 
in the North Carolina court would not constitute a valid 
defense to this action. 

Indemnity Insurance Co. of North America v. Smoot, 80 
U. S. App. D. C.,152 F. (2d) 667, 670: 

“The mere pendency of equity proceedings in thej 
State where the decree w*as rendered, to set it aside, 
presents no obstacle to the rendition of a judgment 
upon the decree by the court of the State in which it 
is sought to enforce it. ,, 

We contend, however, that appellant has no right to filej 
such petition. The Soldiers and Sailors Civil Relief Actj 
of 1940, 50 U. S. C. A., Section 520, applies only to proceed*! 
ings in which “there shall be a default of any appearancej 
by the defendant.” In re CooVs Estate, 19 N. J. Misc. 236,j 
18 A. (2d) 714; Reynolds v. Reynolds, 21 Cal. (2d) 580,j 

134 P. (2d) 251. | 

Furthermore, the refusal of the North Carolina Court to 
grant a stay of proceedings because of appellant’s militaryj 
service was considered and affirmed by the Supreme Court! 
of the United States in Boone v. Lightner, 319 U. S. 561,j 
87 L. Ed. 1587. In its opinion, the Court said: 

“We think the record amply supports the conclusion! 
of the trial judge that the claim that military servicej 
would prejudice the conduct of his defehse, was ground-j 
less, and that the absence of himself and all of his! 
numerous and not uncompensated counsel on the day 
of judgment was dictated wholly by litigious strategy. H 
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i 

Alleged Fraud in Procurement of Judgment. 

Appellant claims, under Points 4 and 5, that the fifth and 
sixth defenses in his answer (Joint App. 38) allege extrinsic 
fraud which renders the North Carolina judgment vulner¬ 
able to collateral attack. Assuming, for the purpose of 
argument, that fraud is alleged, yet it is difficult to see how 
the actions complained of resulted in injury to appellant. 

What is the fraud alleged? Solely that, in the North 
Carolina proceeding, a witness testified that in her opinion 
the settlor of the trust did not have sufficient mental 
capacity to know the contents of a certain paper writing 
that was alleged to have been signed by him and witnessed 
by one W. D. Parris; that said W. D. Parris was present 
when the paper was signed and that the existence and 
availability of said W. D. Parris as a witness was withheld 
from the court. The paper writing pertained solely to the 
terms of the trust. (Joint App. 39) It did not relate to 
the handling and mismanagement of the trust funds for 
which an accounting was sought. Appellant does not charge 
any fraud whatsoever as regards the evidence upon which 
the court’s findings of dereliction, malfeasance and losses 
were based. (Joint App. 10) 

Regardless of whether the facts alleged by appellant 
constituted a basis or inducement for the money judgment 
here involved, they are not sufficient for a collateral attack 
upon the North Carolina judgment. In Talbott v. Pick- 
ford, 36 App. D. C. 289, 297, this Court said: 

“It is well settled that it is within . .. (equity) juris¬ 
diction to restrain a party from availing himself of 
a judgment obtained at law, if it be made clearly to 
appear that there are facts which prove it to be 
against conscience, which facts the complaining party 
was prevented from availing himself of on the trial 
at law by fraud or accident, unmixed with any fault 
or negligence of himself or his counsel or agents. 
Marine Ins. Co. v. Hodgson , 7 Cranch, 332-336, 3 L. ed. 


362, 363; Hendrickson v. Hinckley, 17 How. 443-445| 
15 L. ed. 123, 124; Crim v. Handley, 94 U. S. 652-659^ 
24 L. ed. 216-219; United States v. Throckmorton, 98 
U. S. 61-65, 25 L. ed. 93-95. 

The importance and valne of the settled maxims of 
public policy, that there shall be an end of litigation^ 
or that repeated litigation between the same partied 
in regard to the same subject of controversy shall be 
prevented, make it an imperative condition of such 
relief that the party seeking it shall make it clearty 
appear that he had a good defense to the action, whicfy 
by fraud or accident, he was prevented from making^ 
and also that there was neither fault nor negligence 
on his part.” 

In Fidelity Storage Co. v. Urice, 56 App. D. C. 202, 203, 
this Court said: 

I 

“ ... ‘it must appear that the fraud charged realty 
prevented the party complaining from making a full 
and fair defense’ . . . ‘Mere false testimony, or forged 
documents, are not enough if the disputed matter has 
been actually presented to and considered by the tri¬ 
bunal’ . . . ‘The reason of this rule is that there must 
be an end to litigation, when parties have once sub¬ 
mitted a matter.’ ” 

Here no real defense was alleged and the record showk 
clearly that the only obstacle to the full presentation of 
appellant’s case was his own “litigious strategy”. BoovJe 
v. Lightner, supra. 

The fact that Boone remained away from North Caro¬ 
lina, relying upon delaying tactics, does not affect the fi¬ 
nality of the judgment there entered. In Last Chance Mint¬ 
ing Co. v. Tyler Mining Co., 157 U. S. 683, 39 L. Ed. 859, 
863, the Court said: 

“It is said that the defendants did not contest; that 
they withdrew their answer, and that there was only 
a judgment by default. But a judgment by default 
is just as conclusive an adjudication between the par¬ 
ties of whatever is essential to support the judgment 
as one rendered after answer and contest. 
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The essence of estoppel by judgment is that there 
has been a judicial determination of a fact, and the 
question always is, has there been such determination, 
and not upon what evidence or by what means was 
it reached.”. 

Also, in Miller Rubber Company of New York v. Massey , 
36 Fed. (2d) 466, 467, the Court said: 

“Where there has been no bona fide adversary trial, 
courts of equity are anxious to grant relief so that 
complete justice may be done. But their willingness 
so to act is limited to cases where the unsuccessful 
party has been prevented from presenting the full 
strength of its case_ by reason of something done, 
something misleading or deceptive practiced by the 
successful party. No case has been cited to us where 
relief was granted without a showing that the suc¬ 
cessful party participated in, or connived at, the mis¬ 
conduct which led the defeated party to neglect or 
ignore one or more of its defenses.” 

It is clear that the evidence to which appellant now 
refers was available in 1942 at the time of the trial in 
North Carolina and might have been offered therein. The 
tender of such evidence at this time comes too late. As 
stated in Indemnity Insurance Co. v. Smoot , supra , at 
page 669: 

“It is fundamental that in an action on a judgment 
the original cause of action cannot be examined on the 
merits, the area of attack being limited to jurisdiction 
and fraud in procurement. Moreover, no item of de¬ 
fense may be asserted that existed prior to the judg¬ 
ment and which might have been set up in the original 
proceedings. 

Thus the defendant’s allegations of secondary 
agreements limiting liability, alleged to have been 
entered into between it and plaintiff before the orig¬ 
inal cause of action, did not raise matters into which 
the District Court was obliged to inquire.” 


No other factual issue was attempted to be stated. There 
was, therefore, no necessity for trial, and appellee was 
entitled to judgment on the pleadings. 

CONCLUSION. 

A careful examination of the answer filed by appellant 
shows that it is an ingenious and ingenuous attempt to re¬ 
try issues already determined adversely to him. The judgJ 
ment below is correct and should be affirmed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Thomas S. Jackson, 

Coleman L. Diamond, 
Attorneys for AppeUee, 
719-15th Street, N. W., 
Washington 5, D. C. 

Brandenburg & Brandenburg, 

Of Counsel. 
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IN THE 

United States Court of Appeals 

Foe the District of Columbia. 


No. 9320. 


MARTHA PENELOPE BOONE, infant, by Frances W. 
Draghicevich, her next friend, Appellant, 

v. 

MARTHA LIGHTNER BOONE, as Trustee for Martha 
Penelope Boone, an infant, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 
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JURISDICTIONAL STATEMENT. 

This is an appeal by Martha Penelope Boone, infant, by 
Frances W. Draghicevich, her next friend, from so much 
of a judgment entered in the District Court of the United 
States for the District of Columbia on the 18th day of 
December, 1945, as denied to this infant a right to inter- 
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vene herein as a party defendant and to file a counter claim 
against the plaintiff (Jt. App. 51). 

The lower court has jurisdiction over the action under 
Title 11, Sec. 301, of the Code of Laws for the District of 
Columbia (1940). 

This court has jurisdiction to review the judgment of the 
court below under Title 17—Section 101, of the Code of 
Laws for the District of Columbia (1940). 


STAT] 


Hwl 


SNT OF THE CASE. 


The complaint was filed in the lower court by Martha 
Lightner Boone, as trustee for this appellant, against 
Daniel F. Boone, defendant below, and was based upon a 
judgment of the North Carolina Court (Jt. App. 2-15), 
which judgment removed the defendant Daniel F. Boone 
as trustee of a trust fund for the benefit of this appellant, 
and appointed as a substituted trustee of said fund the 
appellee, Martha Lightner Boone (Jt. App. 10). 

The said North Carolina judgment discloses that the 
substituted trustee of the fund belonging to this appellant 
had actually received at the time of filing of this action the 
sum of $8,187.43, and claimed a balance of $11,490.56, 
against the defendant below, all of which at the time of 
the filing of this action in the court below, she held and 
claimed as trustee for this appellant. 

This appellant, being the sole beneficiary of the fund 
held, as well as that claimed by the appellee as trustee, on 
June 15, 1945, through her next friend filed in the lower 
court a motion to intervene as a party defendant, and to 
file a counter claim against the plaintiff, attaching to said 
motion her proposed answer as a defendant, and a pro¬ 
posed counter claim against the plaintiff (Jt. App. 16-34). 

In said proposed counter claim this appellant alleged 
the appellee was unfit to act as trustee of this fund and was 
squandering same, and alleged facts which when proven 
by competent evidence, would show that the appellee was 
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an unfit person to act as trustee for this appellant (Jt. 
App. 18-34). J 

On July 2, 1945, the appellee filed in the lower court a 
motion for judgment on the pleadings against the defen¬ 
dant below (Jt. App. 47-48). 

After hearing on the motion to intervene and the motion 
for judgment on the pleadings, the court on December 14, 
1945, filed an informal memorandum sustaining the motion 
for judgment on the pleadings, but making no mention of 
the motion of this appellant to intervene and file a counter 
claim (Jt. App. 48). 

On December 18, 1945, the lower court signed a formal 
order denying this appellants motion to intervene as a 
party defendant and to file a counter claim against the ap¬ 
pellee (plaintiff below) (Jt. App. 48-49). It is from so 
much of this order of December 18, 1945, as denied this 
appellant the right to intervene as a defendant, and to file 
a counter claim against the plaintiff below, that notice of 
appeal was filed herein and served (Jt. App. 51). 

RULES INVOLVED. 

Federal Rule Civil Procedure No. 24 

Rule 24. Intervention. 

“(a) Intervention of Right. Upon timely applica¬ 
tion anyone shall be permitted to intervene in an ac¬ 
tion: (1) when a statute of the United States confers 
an unconditional right to intervene; or (2) when the 
representation of the applicant’s interest bv existing 
parties is or may be inadequate and the applicant is 
or may be bound by a judgment in the action: or 
(3) when the applicant is so situated as to be ad¬ 
versely affected by a distribution or other disposition 
of property in the custody of the court or of an officer 
thereof. 

“(b) Permissive Intervention. Upon timely appli- - \ 
cation anyone may be permitted to intervene in an ac¬ 
tion: (1) when a statute of the United States confers 
a conditional right to intervene; or (2) when an appli¬ 
cant’s claim or defense and the main action have a 
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question of law or fact in common. In exercising its 
discretion the court shall consider whether the inter¬ 
vention will unduly delay or prejudice the adjudica¬ 
tion of the rights of the original parties. 

“(c) Procedure. A person desiring to intervene 
shall serve a motion to intervene upon all parties af¬ 
fected thereby. The motion shall state the grounds 
therefor and shall be accompanied by a pleading set¬ 
ting forth the claim or defense for which intervention 
is sought. * * * ” 

Federal Rule Civil Procedure No. 43 (c) 

Rule 43. Evidence. 

“(c) Record of Excluded Evidence. In an action 
tried by a jury, if an objection to a question propounded 
to a witness is sustained by the court, the examining 
attorney may make a specific offer of what he expects 
to prove by the answer of the witness. The court may 
require the offer to be made out of the hearing of the 
jury. The court may add such other or further state¬ 
ment as clearly shows the character of the evidence, 
the form in which it was offered, the objection made, 
and the ruling thereon. In actions tried without a jury 
the same procedure may be followed, except that the 
court upon request shall take and report the evidence 
in full, unless it clearly appears that the evidence is 
not admissible on any ground or that the witness is 
privileged. ,, 

Federal Rule Civil Procedure No. 75 (a) 

Rule 75. Record on Appeal to a Circuit Court of 
Appeals. 

“ (a) Designation of Contents of Record on Appeal. 
Promptly after an appeal to a circuit court of appeals 
is taken, the appellant shall serve upon the appellee 
and file with the district court a designation of the por¬ 
tions of the record, proceedings, and evidence to be 
contained in the record on appeal. Within 10 days 
thereafter any other party to the appeal may serve 
and file a designation of additional portions of the rec¬ 
ord, proceedings, and evidence to be included.” 
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STATEMENT OF POINTS RELIED UPON BY THE 
APPELLANT UPON APPEAL 

1. The court committed error in overruling infant’s mo¬ 
tion to intervene as a party defendant, and to file a counter | 
claim against the plaintiff, in this action (Jt. App. 56). 

2. The court committed error in striking from the in- j 
fant’s designation of record Item 6 as not being part of the 
record or proceedings in the action (Jt App. 54, 56). 

SUMMARY OF ARGUMENT. 

1. The infant appellant was a bona fide resident of the 
District of Columbia at the time of the filing of the com¬ 
plaint below by the appellee as trustee for appellant, and 
had been such bona fide resident since 1940 (Jt. App. 16,18). j 

That part of the trust fund belonging to this appellant j 
is in the District of Columbia (Jt. App. 22). The balance 
was in the hands of the appellee, a non-resident of the Dis¬ 
trict of Columbia (Jt. App. 8-11) who invoked the juris¬ 
diction of the lower court in an action involving this ap¬ 
pellant’s trust funds. 

This appellant, as sole beneficiary of the funds in this 
jurisdiction, as well as the funds in the hands of or claimed 
by the appellee, was entitled as of right to intervene in the 
action below to remove said trustee for misconduct and for 
an accounting. 

2. This appellant was denied the right to designate as 
a part of her record on appeal a picture of appellee which 
affected her moral character, which picture was referred 
to in the proposed counter claim, and offered in evidence 
at the hearing on the motion to intervene (Jt. App. 51-55), 
but stricken from the designation of record by order of 
the lower court. 
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ARGUMENT. 

Point 1. 

This appellant, at the time of the filing of this action, 
was a bona fide resident of the District of Columbia, and 
has been since 1940 (Jt. App. 16-18). That as sole bene¬ 
ficiary of the trust funds held or claimed by the appellee, 
as trustee, she as of right could maintain a separate suit 
for the removal of said trustee and for an accounting in 
any jurisdiction the trustee may he found. 

Johns v. Herbert, 2 App. D. C. 485, 497. 

The allegations of the proposed counter claim are not 
denied and the facts disclosed therein warrant the removal 
of the appellee as trustee and an accounting by her as such. 

There surely can be no question that the appellant, as 
sole beneficiary under the trust, had an absolute right to 
bring an independent action against the appellee asking 
for her removal and an accounting. This court has said 
that the right to bring an independent action would he the 
basis to intervene in a present action involving the same 
subject matter. 

Wolpe v. Poretsky, et clI., 79 U. S. App. D. C. 141, 
143; 144 Fed. (2d) 505. 

This appellant having an absolute right to intervene in 
the action filed by the appellee in the lower court, a denial 
of that right is appealable. 

«r 

Mack v. Passaic National Batik & Trust Company , 
150 Fed. (2d) 474. 

The appellee herein claims a contingent interest in this 
trust fund (Jt. App. 44) and for that reason is not a proper 
person to act as trustee for this infant appellant. Also 
the appellee’s representation of this infant appellant’s in¬ 
terest “is or may be inadequate” and this apellant “is or 
may be bound by a judgment in the action.” 

Federal Rules Civil Procedure No. 24-a. 
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Point 2. 

This appellant at the hearing on her motion to intervene 
in support of the allegation in paragraph 6 of her pro¬ 
posed counter claim as to the unfitness of the appellee to 
act as trustee for this appellant (Jt. App. 19), offered in 
evidence a picture of the appellee showing her in a nude 
condition with a man not her husband. Objection was made 
to the admission of the evidence, and the picture was handed 
to and inspected by the court (Jt. App. 51-53). This ex¬ 
hibit was filed with the clerk (Jt. App. 55) and designated 
as a part of appellants record on appeal. The court upon 
motion of the appellee struck from the apellant’s designa¬ 
tion this exhibit (Jt. App. 54). If the court below admitted 
the picture in evidence it was properly designated, or if the 
same was rejected by the court it was properly designated, 
as in no other way could an appellate court pass upon the 
subject matter of the exhibit offered in the court below. 

Federal Rule Civil Procedure No. 43-b. 

Federal Rule Civil Procedure No. 75. 

CONCLUSION. 

The action of the lower court in denying this appellant 
the right to intervene as a defendant, and to file a counter 
claim, or to bring a part of the record of the hearing below 
to this court for review, is respectfully submitted to be 
error and should be reversed. 

Respectfully submitted, 

Richard E. Wellfokd, 

1427 Eye St., N. W., j 

Attorney for Inf cunt Appellant. 
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COUNTERSTATEMENT OF CASE. 

On March 22,1945, Appellee filed a complaint in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, based on a judgment of the Superior Court of Hender¬ 
son County, North Carolina, (Joint App. 4-15) removing 
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defendant, Daniel F. Boone, as Trustee of a trust fund, ap¬ 
pointing appellee as substituted trustee, and awarding 
judgment against the removed trustee for $11,409.56. (Joint 
App. 11). The North Carolina judgment was affirmed on 
appeal by the Supreme Court of North Carolina and, on 
certiorari, was again affirmed by the Supreme Court of 
the United States. (Joint App. 2). 

On June 15, 1945, appellant filed a motion for leave to 
intervene as a party defendant and to file a counterclaim 
for the removal of the substituted trustee. (Joint App. 
18-24). On July 2, 1945, appellee filed a motion for judg¬ 
ment on the pleadings. (Joint App. 47) Both motions were 
heard on the same day. Appellant’s motion for leave to 
intervene was denied, and appellee’s motion for judgment 
was granted. Judgment was entered accordingly. (Joint 
App. 49) This appeal is prosecuted from so much of that 
judgment as denied appellant’s motion for leave to inter¬ 
vene. (Joint App. 51) 

SUMMARY OF ARGUMENT. 

1. The trial court had discretion in determining whether 
appellant made a case for intervention. The proposed 
answer and counterclaim tendered no genuine issue, but 
were an ingenious attempt to retry matters having no re¬ 
lation to the cause of action made out by the complaint. 
Appellant’s motion was, therefore, properly denied. Since 
the matter rested in the trial court’s discretion, his ruling 
is not appealable, and this appeal should be dismissed. 

2. The picture referred to by, and stricken from appel¬ 
lant’s designation of record as “Item 6”, was not offered 
in evidence. (Joint App. 52-54) Under Rule 75 of the Fed¬ 
eral Rules of Civil Procedure the Court properly directed 
that it be stricken. By no stretch of the imagination, how¬ 
ever, can this ruling be dignified as one which should be 
reviewed on appeal. 
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ARGUMENT. 

Point I. 

No Absolute Right of Intervention. 

Appellant had no absolute right of intervention under 
Section 24 (a), Federal Rules of Civil Procedure. Her in¬ 
terests were adequately represented, the North Carolina 
suit having been filed and prosecuted to a successful con¬ 
clusion for her. (Joint App. 2). No obligation rested on 
appellant to respond to any judgment, since the action was 
brought against Daniel F. Boone individually. Boone had 
no interest in the counterclaim, and the issues which might 
arise thereunder between appellant and appellee were de- j 
terminable in a separate suit in another tribunal. 

White v. Hanson, 126 F. (2d) 559; 5 Fed. Rules Ser- j 
vice 24b, 4, Case 2 

Johnson v. Georgia Power Co., 5 Federal Rules Ser¬ 
vice 24a, 2, Case 4. 

I 

I 

The court properly exercised its discretion in denying leave | 

to intervene. 

Whether appellant might intervene was a matter for the 
discretion of the trial court. 

Games v. Clark, 51 App. D. C. 73 

U. S. Trust Co. v. Chicago Terminal T. R. Co., 188 
Fed. 292,110 C. C. A. 270 

Buel v. Farmers Loan <& Trust Co., 104 Fed. 839, 842 

Palmer v. Bankers Trust Co., 12 F. (2d) 747 

She did not suggest in either her proposed answer or 
counterclaim any question of law or fact in common with 
the main action then pending. Rule 24(b) provides in part 
that “In exercising its discretion the court shall consider 
whether the intervention will unduly delay or prejudice the 
adjudication of the rights of the original parties/ 7 Mere 
cursory analysis of the proposed answer and counter claim 
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discloses that intervention would have delayed, funda¬ 
mentally altered and seriously complicated the character 
of the proceedings. Accordingly, leave was properly denied. 

Where permissive intervention is sought an applicant 
cannot introduce issues outside the scope of those raised 
in the main suit. 

Chandler <& Price Company v. Brandtjen & Kluge 

Inc., 296 U. S. 53, 57, 59, 80 L. Ed. 39 
Leaver v. K. & L. Box & Lumber Co., 6 F. (2d) 666 
U. S. v. Columbia Gas <& Electric Corporation, 27 F. 

Supp. 116. 

In this action the only issue was whether Boone was liable 
on the North Carolina judgment. Issues previously tried 
and decided in litigation over custody were not proper to be 
injected, and they could not be tendered in good faith. 

Denial of leave to intervene is not appealable, especially 
where the applicant has other adequate means of en¬ 
forcing her right. 

It is undisputed that the appellant herein had other ade¬ 
quate means of protecting her rights. Her right to relief 
had already been declared and established in North Caro¬ 
lina in the suit defended by her father. He had been re¬ 
moved, his default determined, and appellee vested with 

authority to recover what he had either lost or failed to 

•\ 

account for. Appellant is at liberty to demand an account¬ 
ing of the substituted trustee in the court under which the 
trust is being administered. Likewise, she may in that 
court seek removal of the substituted trustee. 

It is well settled that denial of leave to intervene adjudi¬ 
cates nothing but the right to intervene, and is no determi¬ 
nation on the merits. Hence, after leave is denied, the 
applicant may assert her rights in any other appropriate 
proceeding. For this reason, an order denying intervention 
is not a final order, from which an appeal will lie. 
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The rale is summarized as follows in Simkins, Federal 
Practice, Revised Ed. Page 687, sec. 731: 

“Appealability of Denial. An order denying the 
right to intervene is not ordinarily appealable unless 
there is a practical denial of certain relief to which 
the intervener is clearly entitled, and in cases where 
intervention is not discretionary; that is to say * * * 
cannot otherwise protect his right , the right to inter¬ 
vene is absolute, and a denial thereof is the subject of 
an appeal.” 

In Credits Commutation Co. v. United States, 177 U. S. 
309, 44 L. Ed. 782, 785, the Court said: 

“What was sought in the petitions was leave to in¬ 
tervene in a pending and undetermined cause, and that 
right alone was determined. The very terms used by 
the court, that the facts stated were ‘not sufficient to 
show that the petitioners, or either of them, have a 
legal right to intervene’, shows that what was consid¬ 
ered was the right to intervene. That right refused, 
the petitioners were left free to assert such other rights 
as they might possess in any other tribunal.” 

In ex parte, Cutting, 94 U. S. 14, 24 L. Ed. 49, 51, the 
Court declared: 

“From this it is apparent that if one wishes to in¬ 
tervene and become a party to a suit in which he is 
interested, he must not only petition the court to that 
effect, but his petition must be granted; and while it is 
not necessary for him to show that he has actually been 
admitted by an express order entered upon the record, 
he must at least make it appear that he has acted or 
has been treated as a party. That, as we have seen, 
is not the case here. 

##*****•• 

Upon this state of facts it is impossible to say that 
the petitioners, or any of them, have established their 
right to appeal as actual parties to the suit before the 
decree. 


i 
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No appeal lies from the order of October 3, refusing 
them leave to intervene and become parties; for that 
was only a motion in the cause, and not an independent 
suit in equity appealable here.” 

U. S. of America v. California Co-operative Canner¬ 
ies, 279 U. S. 551, 73 L. Ed. 838. 

City of New York v. New York Telephone Co., 261 
U. S. 310, 67 L. Ed. 672. 

City of New York v. Consolidated Gas Co. of New 
York, 253 U. S. 219, 64, L. Ed. 870 

Cresta Blanca Wine Co. v. Eastern Wine Corp., 143 
F. (2d) 1012 

Palmer v. Bankers Trust .Co., 12 F. (2d) 747 

State of Washington v. United States, 87 F. (2d) 421 

United States Trust Co. v. Chicago Terminal T. R. 
Co.. 188 Fed. 292, 110 C. C. A. 270. 

Point II. 

i 

No Error in Striking From Designation of Record. 

i 

Appellant’s argument that she has been aggrieved by 
the trial court’s order striking from her designation of 
record an alleged picture cannot be urged seriously. The 
picture was not an exhibit, was not formally offered, and 
had no possible connection with the case. It was not con¬ 
sidered by the Court, and in no sense can it have influenced 
the denial of leave to intervene. 

CONCLUSION. 

Leave to intervene was a matter •resting in the trial 
court’s discretion. It is clear that the court did not abuse 
that discretion, and denial of leave has not prejudiced 
appellant in any way. We submit, therefore, that the order 
is not appealable, and this appeal should be dismissed. 

The record of the trial court was properly designated, 
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and there is no merit in the contention that appellant has 
been injured in the slightest degree. 

Respectfully submitted, 

Louis M. Denit, 

Coleman L. Diamond, 

A. Leckie Cox, 

Thomas Seabing Jackson, 
Attorneys for Appellee. 

Brandenburg & Brandenburg, 

Of Counsel. 
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1 4 Filed Mar 22 1945 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 28208 

Martha Lightner Boone, as Trustee for Martha Penelope 
Boone, a minor, Try on, North Carolina, Plaintiff , 

v. 

Daniel F. Boone, 7930 16th Street, N. W., Washington, 

D. C., Defendant. 

Complaint on Jndgment 

1. Jurisdiction of this court is conferred by Title 11, Sec¬ 
tion 301 D. C. Code, 1940. 

2. On, to-wit, the 26th day of May, 1942, the plaintiff, 
Martha Lightner Boone, as Trustee for Martha Penelope 

' Boone, a minor, recovered a judgment in the Superior 
Court of Henderson County, State of North Carolina, 
against the said defendant, Daniel F. Boone, in and for 
the sum of Eleven thousand four hundred ninety dollars 
and fifty-six cents ($11,490.56), together with costs amount¬ 
ing to $100.00, a duly authenticated copy of which said 
judgment is hereto annexed and made a part hereof. Said 
defendant prosecuted an appeal from the said judgment to 
the Supreme Court of North Carolina, which said court on, 
to-wit, the 4th day of November, 1942, entered its judgment 
affirming the same. Thereafter, said defendant obtained 
a writ of certiorari from the Supreme Court of the United 
States to review the said judgment and by the judgment of 
the Supreme Court of the United States passed and entered 
on the 7th day of June, 1943, said judgment was affirmed. 
Accordingly, plaintiff alleges said judgment is now in full 
force, effect and virtue. 

2 3. No payments have been made on account of. 
said judgment, or any part thereof, and there is now 
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overdue and unpaid the sum of Eleven thousand four 
hundred ninety dollars and fifty-six cents ($11,490.56) with 
interest at the rate of Six (6) per cent per annum from the | 
26th day of May, 1942, together with costs amounting to j 
$ 100 . 00 . | 

Wherefore, the plaintiff demands judgment against said , 
defendant for said sum of Eleven thousand four hundred 
ninety dollars and fifty-six cents ($11,490.56), with interest 
and costs as aforesaid, besides the cost of this suit. 

I 

| 

Brandenburg & Brandenburg 

i 

By Lewis D. Suit 

Attorneys for Plaintiff 
719 15th Street, N. W. 



4 


Exhibit A. 

3 Filed Mar 22 1945 

In the Superior Court 
No. 28208. 

State of North Carolina, 

County of Henderson 

Clarence M. Lightner, Theodore A. Lightner, Mrs. Alice 
Lightner Hope, Mrs. Martha Lightner Boone, and 
Martha Penelope Boone, a minor, represented in this 
proceeding by her next best friend, W. C. Hague, 
Plaintiffs, 

v. 

Daniel F. Boone, Trustee for Martha Penelope Boone, 

a minor, Defendant. 

Judgment 

This action was commenced in the Superior Court of Polk 
County, North Carolina, by the issuance of a summons and 
the filing of the Complaint on June 21, 1941. The Sheriff 
of Forsyth County, N. C. (of which county the defendant 
was then a resident) served the summons and complaint on 
the defendant personally at Winston-Salem, N. C., on June 
23, 1941. The Court has jurisdiction of the parties and of 
the subject matter of the action. 

1 The complaint alleges that the plaintiff, Martha Lightner 
Boone, turned over to the defendant the proceeds of two 
policies of insurance on the life of her late father, Clarence 
A. Lightner, in which she was beneficiary. There is no dis¬ 
pute about the amount, which is admitted to be $15,449.10. 
The complaint further alleges that said funds were to con¬ 
stitute a trust fund for the plaintiff, Martha Penelope 
Boone, subject to the same management, provisions and 
terms, as a trust fund created by the Will of Frances W. 
Lightner, the grandmother of Martha Penelope Boone, for 
her other three grandchildren, in which Daniel F. Boone, 
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the defendant, was named trustee, with Dr. Arthur B. 
McGraw and Theodore A. Lightner, as Advisory Commit¬ 
tee ; that said Will had been construed by this Court in a 
judgment rendered by Judge Frank M. Armstrong, dated 
February 2, 1940; that the defendant had not ren- j 
4 dered an accounting of said trust fund, and that the 
plaintiffs were apprehensive that said fund was being 
mismanaged and dissipated. In the prayer the plaintiffs 
sought a decree to determine the provisions of the trust, an 
accounting, and the removal of the trustee in the event of 
mismanagement or improper handling of the trust funds, 
together with other and further relief consistent with the 
oversight and protection by the Court of the interests of 
the minor plaintiff. 

The defendant duly filed an Answer in which he admitted 
the receipt of the sum of $15,449.10 from Martha Lightner 
Boone, and that said sum constituted the proceeds of two 
polices of insurance on the life of Clarence A. Lightner, in 
which Martha Lightner Boone was named beneficiary. He 
admitted the trust character of the funds but denied that 
the terms and provisions of the trust were to be in accord-! 
ance with the Will of Frances M. Lightner and contended 
that the provisions of the trust were determined by a letter 
from Clarence A. Lightner to Martha Lightner Boone, 
dated October 11, 1938, a copy of which was made a part 
of the Answer. 

The plaintiffs filed a reply denying all knowledge of said 
letter and asserting that Clarence A. Lightner was without j 
mental capacity on October 11, 1938, to execute the said j 
paper-writing. 

This cause was regularly calendared for trial at the Jan- j 
uarv-February term 1942 of Polk County Superior Court, j 
at which time the defendant, through his counsel, Roy L. 
Deal, Esq., of the Winston-Salem bar, made a motion for 
a continuance, which appears in the record. The Court j 
granted the continuance in a written order dated February j 
2, 1942, which is a part of the record, and in which the 
Court transferred the cause to Henderson County Superior | 


I 
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Court and gave notice in said order that the cause would be 
tried on May 25,1942, the first day of the May-June, 
5 1942, term of said Henderson County Superior Court, 

peremptorily settling the same to avoid undue delay 
to anyone. When said motion was argued, Mr. Deal stated 
that he expected to be called into service in the U. S. Army 
and that he would be unable to try the case and requested 
that the case be continued until May 25, 1942, in order to 
give the defendant ample time to employ other counsel. 

Upon the call of the calendar at the May-June 1942 Term 
of Henderson County Superior Court, the defendant, 
through R. R. Williams, Esq., of the Asheville, N. C. Bar, 
lodged a motion for a continuance, which with the support¬ 
ing affidavits is in the record. The Court denied the motion 
and the order to this effect setting forth my findings of 
fact are in the record. The Court finds as a further fact 
that the defendant has had ample time and opportunity to 
properly prepare his defense in this case and that his mili¬ 
tary service has not prevented him from doing this. In 
a recent case (The Sylph 42 Fed. Sup. 354) Judge Mosco- 
witz, U. S. District Judge for the Southern District of 
New York, in considering the provisions of the Soldiers’ 
and Sailors’ Civil Relief Act, Chap. 888, 3rd Session, Public 
No. 861, 76th Congress, Sec. 302, 50 U. S. C. A. Appendix 
S 532 said: “Respondent had full opportunity to put in a 
defense although there appears that there is no defense.” 
In this case is the same situation—the defendant had full 
opportunity to prepare and put in his defense if he had one. 
From the depositions giving the records of his bank 
account and the ledger sheets showing his speculations with 
the trust funds, it appears that the defendant did not have 
a defense. His failure to properly handle the trust fund 
or to account for the same has not been affected in any way 
by reason of his military service. It is apparent that he 
has only sought to use the provisions of the Soldiers’ and 
Sailors’ Civil Relief Act as a shield for his wrong doing, 
and this Court, who once wore a U. S. uniform with pride 
does not intend for this to be done. 
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Upon the call of the case, a jury was empannelled to try 
the issues, and the following are the issues which 
6 were submitted to the jury, with the answers of the 
jury thereto: 

1. Is the defendant, Daniel F. Boone, a trustee of the 
fund of $15,449.10, referred to in the Complaint and 
Answer? 

Answer: Yes. 

2. If so, is the said fund subject to the same terms and 
provisions set forth in the Will of Frances M. Lightner for 
the management and control of the trust fund for the 
other three grand-children, as alleged in the Complaint? 

Answer: Yes. 

I 

3. If so, has the defendant, as trustee, administered said 
trust fund as provided for in said Will? 

Answer: No. 

4. Has said defendant failed to administer said trust 

fund as by law required of trustees, as alleged in the com¬ 
plaint? i 

Answer: Yes. 

i 

5. What amount, if any, has the defendant received as 
dividends and profits on said funds? 

Answer: $4,228.89. 

6. Was Clarence A. Lightner, on October 11, 1938, with¬ 
out sufficient mental capacity to execute the paper-writing 
alleged in defendants’ Answer, and copy thereof annexed 
thereto as Defendants’ Exhibit No. 1, as alleged in the 
Plaintiffs’ Reply? 

Answer: Yes. 

It is therefore, on motion of McCown & Arledge and 
J. E. Shipman, Attorneys for the plaintiffs, Considered, 
Ordered, Adjudged and Decreed: 

1. That the defendant Daniel F. Boone received the 
sum of $15,49.10 from Martha Lightner Boone as a trust 
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fund for the education and benefit of Martha Penelope 
Boone, the daughter of said Daniel Boone and Martha 
Lightner Boone, subject to the same terms and provisions 
set forth in the Will of Frances M. Lightner for the man¬ 
agement and control of the trust fund for the other three 
grandchildren, which will was construed in the judgment 
of Judge Frank M. Armstrong, Presiding over the Polk 
County Superior Court, dated February 2, 1940. 

2. That the said fund has been increased by dividends 
and profits in the sum of $4,228.89, and that the defendant, 
Daniel F. Boone, individually is accountable for the total 
of the two sums mentioned, that is to say the total amount 
of $19,677.99. 

7 3. That the said defendant has turned over and 

delivered to the Clerk of this Court, pursuant to the 
order made in this cause by the undersigned Judge, dated 
February 2, 1942, the following: 

U. S. Postal Money Orders aggregating $697.93 

200 Shares North American Aviation, Inc. par 
$1.00 common Certificate #B88-033 and B88-034. 

100 Shares The Baldwin Locomotive Works, par 
$13.00 common Certificate #NV-C 30828 

500 Shares Curtis-Wright Corporation, par $1.00 
common 5 certificates each for 100 Shares Certifi¬ 
cates D25862-3-4-5-6. 

100 Shares The Greyhound Corporation, no par 
common Certificate #N 86916. 

U. S. Bonds as follows: 

$100.00 Series D #C3097532D 
! $100.00 Series D C3097533D 

4. That this Court takes judicial notice of the value of 
the said U. S. Bonds, as stated on the face of the same, and 
of the value of the said stocks all of which are listed on 
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the New York Stock Exchange and quoted daily, and using 
the closing quotation of May 25, 1942, the Court values 
said assets as follows: 


U. S. Postal Money Orders $ 697.93 

100 Baldwin @ 10-5/8 1,062.50 

500 Curtis Wright @ 6-1/8 3,062.50 

100 Greyhound @ 11-3/8 1,137.50 

200 North American Aviation @ 10-3/8 2,075.00 
XJ. S. Bonds as follows: 

$100.00 Series D #C 3097532D 76.00 

100.00 Series D #C 3097533D 76.00 


Total $8,187.43 


8 5. One of the remedies sought by plaintiffs is the 

removal of the defendant as trustee and the appoint¬ 
ment of a substitute trustee. It was held by the North Car¬ 
olina Supreme Court in the case in re Smiths Estate, 200 
N. C. 272; 156 S. E. 494 (which was tried by the under¬ 
signed Judge in the Superior Court) that “The creation 
of trusts and the rules by which the conduct of trustees is 
governed fall properly within the jurisdiction of Courts of 
Equity. It is but reasonable that these Courts, after having 
called the equitable title into existence, should continue to 
exercise over it a constant care and supervision. Equity 
affords this protection by appointing and removing trus¬ 
tees, by superintending their discharge of the duties of the 
trust, by regulating their liability, by filling a vacancy or 
vacancies in the office of trustee, and finally, by affording 
the trustees, upon a proper application and upon proper 
cause shown, the advice and assistance of the Court.” That 
this Court has the power of removal in this case cannot be 
doubted. 

The jury found that the defendant, as trustee, failed to 
administer the trust fund in accordance with the provisions 
of the Will of Frances M. Lightner and that the defendant 
failed to administer the trust fund as by law required of 
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Trustees. The Court is of the opinion and so holds that 
this finding is sufficient to justify the removal of the de¬ 
fendant as trustee. The Court is of the further opinion that 
this record shows specifically further, acts of dereliction 
and malfeasance on the part of the defendant in fulfilling 
his obligations as trustee. The record shows that the de¬ 
fendant deposited said trust funds in the Wachovia Bank 
& Trust Company of Winston-Salem, and subsequently 
withdrew practically the entire amount and used the same 
in marginal stock speculation on the New York Stock Ex¬ 
change. In dealing in this manner, he received many checks 
from the stock brokers handling his accounts, redepositing 
some of them in the bank and then making withdrawals or 
using the checks for his personal purposes. Such specula¬ 
tion on the part of the trustee is wrong. Under the 
9 laws of North Carolina, the trustee could not pur¬ 
chase said stocks with his trust funds. The bulk of 
the loss, however, is due to his wrongful withdrawal of the 
funds for his personal purposes. When called to book by 
the institution of this action, the trustee attempted tech¬ 
nical and evasive tactics. In his answer, which was duly 
sworn to, he stated that he had not withdrawn any of the 
trust funds. The evidence proves the falsity of this. The 
Court finds the facts in accordance with the foregoing state¬ 
ments and concludes that the defendant, Daniel F. Boone, 
has mis-managed and improperly handled said trust fund; 
that he has dissipated and lost, through speculation and 
abstraction, a substantial part thereof; that he has not 
shown good faith and has not attempted to render a true 
accounting and that he is not a fit and suitable person to 
act as trustee. It is, therefore, ordered that the said Daniel 
F. Boone be and he is hereby removed as trustee of the said 
fund and Martha Lightner Boone is hereby substituted as 
trustee in the place and stead of said Daniel F. Boone. Let 
the substituted trustee give a bond in the sum of Ten 
Thousand ($10,000) Dollars, to be approved by the Clerk 
of the Superior Court of Polk County, conditioned upon 
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properly accounting for said fund. Upon the filing of said 
bond, Martha Lightner Boone is to hold, manage, and con¬ 
trol the assets, constituting said trust in accordance with 
the provisions of the trust as herein set forth. Said trustee 
in the future is to file annual reports with the Clerk of 
the Superior Court of Polk County, it being directed that 
a copy of this judgment and of the bond duly certified to, 
be filed in said county. • 

6. From the amount of $19,677.99 for which Daniel F. 
Boone is accountable, is to be credited the said sum of 
$8,187.43, leaving the net sums for which Daniel F. Boone 
is accountable as $11,490.56, and judgment is hereby j 
awarded against the said Daniel F. Boone, individually, j 
and in favor of Martha Lightner Boone, as trustee 
for Martha Penelope Boone, in the said sum of 
$11,490.56. 

10 7. The bonds and securities listed above in para¬ 

graphs three and four, together with all dividends 
or benefits thereon, and the proceeds of the money orders, 
are hereby transferred, set over and assigned to said 
Martha Lightner Boone, as trustee for Martha Penelope 
Boone, and all right, title, and interest of Daniel F. Boone 
therein is divested. The Clerk of this Court is hereby di¬ 
rected and instructed to deliver the same to said Martha 
Lightner Boone. The several corporations issuing said 
stocks and the respective transfer agents are hereby 
directed and required to make the transfers of said securi- j 
ties, that is to say, upon the presentation and surrender 
of the above mentioned securities and a certified copy of 
this judgment, the respective corporations are to issue like 
securities to Martha Lightner Boone, as trustee for Martha 
Penelope Boone. 

8. It appearing to the Court that the services of the attor¬ 
neys representing the plaintiffs in this action have been 
beneficial and advantageous in that said services resulted, 
among other things, in recovering the assets above men-'j 
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tioned, and in obtaining the removal of the trustee, and 
that a fair and reasonable compensation for said services 
is the sum of Eight Hundred Dollars, the said Martha 
Lightner Boone is hereby directed to pay McCown & 
Arledge, and J. E. Shipman, the attorneys for the plain¬ 
tiffs, the sum of Eight Hundred Dollars out of the first 
moneys of said trust fund coming into her hands. 

9. It is further ordered that the securities herein ordered 
to be turned over to Martha Lightner Boone, as trustee 
for Martha Penelope Boone, shall be held by said trustee 
until such time as in the opinion of said trustee the same 
can be sold advantageously and it is contemplated that such 
sale when made will be with the sanction of this Court 
(either the Resident Judge or Judge holding the Courts in 
the Eighteenth Judicial District approving the same) and 
that hereafter the funds of this trust will be invested as is 
provided by law for the investment of trust funds. The 
fact that the securities ordered to be turned over to said 
susbtituted trustee are not securities in which trust funds 

may be invested under the applicable statutes shall 
11 not operate prejudicially to the substituted trustee, 
or to her bond, but said securities are to be held 
pending the further orders of this Court. 

10. Let the costs be taxed against the defendant, Daniel 

F. Boone. Said costs are to include an allowance of $10.00 
to W. C. Hague for his services as next friend of Martha 
Penelope Boone, $25.00 to Mae A. White for her services 
in taking the deposition of David S. Paterson, and $2.50 to 
Henry F. Snow for his services in taking the deposition of 

G. M. Allspaugh. Said amounts are to be paid out of the 
trust fund pending the collection of the judgment and are 
to be paid to the plaintiffs who have advanced them, or to 
their counsel of record. 

This 26th day of May, 1942. 

H. Hoyle Sink 
Judge Presiding . 
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12 State of North Carolina 
Cownty of Henderson 

I, George W. Fletcher, Clerk of Superior Court of Hen¬ 
derson County, in the State of North Carolina (the same 
being a court of record and having a seal) do hereby certify 
that the papers, books and records of said court are kept 
in my office and that I am the keeper of the same; that the 
foregoing and attached (eleven sheets) contain a full, true 
and correct transcript of the record of the judgment in the 
case of Clarence M. Lightner et al., versus Daniel F. Boone, 
trustee for Martha Penelope Boone, which was affirmed by 
the Superior Court of the State of North Carolina, and 
after the granting of certiorari was offered by the Supreme 
Court of the United States, and that the same is a final 
judgment and entitled to full faith and credit, and that the 
foregoing judgment appears on the records in my office, 
and that the foregoing copy was taken from and compared 
with the originals thereof on file in my office in the city of 
Hendersonville, North Carolina. 

In Witness Whereof, I have hereunto set my hand and 
the seal of the said court at my office in the city of Hender¬ 
sonville, N. C., on this the 8th day of November, 1944. 

Geo. W. Fletcher 
Clerk Superior Court, Hender¬ 
son County North Carolina 


State of North Carolina, 

County of Henderson 

I, J. Will Pless, Jr., Judge of the Superior Court of the 
state of North Carolina, and resident Judge of the Eight¬ 
eenth Judicial District in which district Henderson County 
is situated, do hereby certify that said court is a court of 
record, having a seal; that the papers, books and records 
of said court are kept in the office of the clerk of said court 
and the clerk of said court is the keeper of the same, that 
George W. Fletcher, whose name is signed to the foregoing 
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certificate is now and at the time of signing the same was 
clerk of said Superior Court of Henderson County, 
13 duly appointed, qualified and acting and duly author¬ 
ized and the proper person to make said certificate; 
that the seal affixed to the foregoing certificate of said 
George W. Fletcher, Clerk, is the seal of said court; that 
I am well acquainted with the handwriting of said George 
W. Fletcher, and that the signature attached to the fore¬ 
going certificate is the genuine signature of said George 
W. Fletcher; that the official acts and doing of said clerk 
are entitled to full faith and credit and that his said attes¬ 
tation and certificate are in due form of law. 

Given under my hand this 8 day of November, 1944. 

J. Well Pless, Jr. 

Resident Judge of the Eight¬ 
eenth Judicial District, Supe¬ 
rior Court of North Carolina. 


State of North Carolina, 

County of Henderson 

I, George W. Fletcher, Clerk of the Superior Court of 
the County of Henderson, in the state of North Carolina, 
do hereby certify that the Honorable J. Will Pless, Jr., 
whose name is signed to the above and foregoing certificate 
is now and at the time he signed same, was resident Judge 
of the Superior Courts of North Carolina, residing in the 
Eighteenth Judicial District, and he was then and is now 
the sole resident judge of the superior court of Henderson 
County, N. C., which county is included in said district, duly 
elected, qualified and acted; that I am well acquainted with 
the handwriting of said J. Will Pless, Jr., and that the sig¬ 
nature attached to the foregoing certificate is the genuine 
signature of said J. Will Pless, Jr:, that the official acts 
and doings of said judge are entitled to full faith and credit 
and that his said attestation and certificate are in due form 
of law. 
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In witness whereof, I have hereunto set my hand and 
the seal of the court of my office in the city of Henderson¬ 
ville, N. C., this the 2nd day of November, 1944. 

Geo. W. Fletcher, 

Clerk Superior Court, Hender¬ 
son County, North Carolina. 


14 Filed Apr 30 1945 

Motion to Dismiss Complaint 

Now comes the defendant, Daniel F. Boone, and moves 
the court to dismiss the complaint filed in the above-entitled 
cause on the ground that the said complaint does not state 
a claim upon which relief can be granted. 

Thos. H. Patterson 
Attorney for defendant. 

Thomas H. Patterson 
Woodward Building, 
Washington, D. C. 


15 Filed May 28 1945 

Order Denying Motion to Dismiss 

This action came on to be heard upon defendant’s motion 
to dismiss the complaint and the reply thereto, and upon 
consideration thereof and of the argument of counsel 
thereon, it is, by the Court, this 28th day of May, 1945, 
Ordered that said motion be and it is hereby denied, de¬ 
fendant to have twenty days within which to file answer. 

' B. - AuDoriMn 

Seen: Justice 

Thos. H. Patterson, 

Attorney for Defendant. 
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16 Filed Jun 15 1945 

Motion of Infant by Next Friend to Intervene as Party De¬ 
fendant and to File Counterclaim Against Plaintiff 

Comes now Martha Penelope Boone, an infant by Mrs. 
Frances W. Draghicevich, her next friend and moves the 
Court to permit her to intervene herein as a party defend¬ 
ant and file a counterclaim against the plaintiff, and for 
reason therefor shows to the Court as follows: 
i I. That this intervenor is an infant of the age of 6 years, 
and is the sole beneficiary of the trust fund set out in the 
complaint as being in the hands of the plaintiff and also 
any contingent fund which may be recovered in this suit. 

! II. That the plaintiff in this suit is not a fit person to be 
trustee of funds belonging to this intervenor. 

III. That this intervenor is a bona fide resident of the 
District of Columbia and has been since November, 1940. 
That her interest in the subject matter of this suit is not 
adequately represented by the present parties, and she may 
be bound by any judgment under the issues raised. 

I IV. There is not a proper representation of her interest 
by plaintiff and her property rights will or may be de¬ 
stroyed but for the protection thereof by this Court in this 
suit. 

V. Attached hereto and made a part hereof is a 

17 copy of the answer and counterclaim of the inter¬ 
venor defendant 

Richard E. Wellford 
i 1427 Eye St., N. W., 

Attorney for Martha Penel¬ 
ope Boone f Infant. 
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18 Filed June 15 1945 

Answer of Intervenor Defendant Martha Penelope Boone, 
Infant by Her Next Friend, and Counter-Claim Against 
Plaintiff 

First Defense. 

1. The jurisdiction of this Court is admitted. 

2. The defendant denies that the plaintiff herein, acting 
as trustee for this defendant, recovered a judgment against 
the defendant Daniel F. Boone as is set out in paragraph 2, 
or that any valid judgment was obtained as is set out in 
said paragraph against the defendant Daniel F. Boone, for 
the benefit of this defendant. This defendant denies that 
any valid final judgment was obtained as is set out in said 
paragraph with its exhibit. 

3. This defendant has no knowledge of the allegation 
contained in paragraph 3. 

Second Defense 

Further answering the complaint and each and every 
paragraph thereof this defendant avers that the alleged 
judgment of the North Carolina Court upon which this 
action is predicated, is not a final judgment, in that the de¬ 
fendant Daniel F. Boone was at the time said alleged judg¬ 
ment was entered an officer in the Military Service of the 
United States, stationed in Washington, D. C. and on 
account of said Military Service was unable to be present 
at the trial of the suit. That he is still in said Mili- 

19 tarv Service and would be prejudiced by said judg¬ 
ment, and therefore, under the Soldiers and Sailors 

Relief Act of 1940 he is given an absolute right to apply to 
the Court to have said alleged judgment re-opened at any 
time within ninety days of his separation from said service. 

Third Defense. 

Further answering the complaint and each and every 
paragraph thereof this defendant avers that the North Car¬ 
olina Court which rendered the alleged judgment upon 
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which this action is predicated did not have jurisdiction of 
the subject matter, nor of the necessary parties, to render 
a judgment affecting the Trust Fund or the rights of this 
defendant thereto. 

Fourth Defense 

This defendant was an indispensable party to the North 
Carolina suit which attempted by the issues raised to affect 
this trust fund. That the adult plaintiffs in said suit claimed 
to have a contingent interest ; in said Trust Fund, and, 
therefore, this infant whose interest conflicted with theirs 
should not have been made a party plaintiff, even if she 
had been properly represented by a bona fide next friend 
(which valid bona fide representation is denied), and, there¬ 
fore, this defendant was not adequately or properly repre¬ 
sented in said suit, and said North Carolina judgment is 
void so far as this defendant is concerned, and full faith 
and credit should not be given thereto. 

Counter-Claim by This Infant Defendant Against the 

Plaintiff 

This intervenor defendant by way of counter-claim 
against the plaintiff shows to the Court as follows: 

1. That the intervenor defendant is an infant six years 
of age, being born on September 14, 1938 and brings this 
action by Mrs. Frances W. Draghicevich her next 
friend. 

20 2. This defendant is now and has been since 1940 

a bona-fide resident of the District of Columbia con¬ 
tinuously residing with and being supported by her father 
the defendant Daniel F. Boone at 7930 16th St., N. W. 

3. This defendant’s grandfather, Clarence A. Lightner 
(deceased), carried certain policies of insurance upon his 
life with the New England Life Insurance Co. The plaintiff 
Martha Lightner Boone was named as sole beneficiary 
under said policies. 
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On October 11, 1938, about one month after this defend¬ 
ant was born, the said Clarence A. Lightner delivered a 
letter to the plaintiff expressing his wish that the plaintiff 
deliver the proceeds from the above mentioned insurance 
policies to his son-in-law Daniel F. Boone to be expended by 
him for the 4 ‘general care and education” of his grand¬ 
daughter Martha Penelope Boone; a copy of said letter is 
attached hereto and made a part hereof as Exhibit A. 

4. That said Clarence A. Lightner died on the 7th day of 
December, 1938. That the proceeds of the aforesaid policies 
of insurance upon his life was on or about the 6th day of 
January, 1939 paid to the plaintiff Martha Lightner Boone 
as the sole beneficiary named in said policies. 

5. That shortly after the death of Clarence A. Lightner 
and the receipt by the plaintiff of the proceeds from said 
policies totaling Fifteen Thousand, Four Hundred Forty- 
nine Dollars and ten cents ($15,449.10) the said fund with 
the letter from Clarence A. Lightner (Exhibit A) was by 
the plaintiff turned over to the defendant Daniel F. Boone 
for the general care and education of this defendant Martha 
Penelope Boone. 

6. That shortly after the birth of this defendant and 
counterclaimant, the plaintiff, mother of this defendant, 
was carrying on an unwholesome association with her 
physician Dr. Allen J. Jervey, Sr., in that she was drinking 

excessively and carousing with him in an unwhole- 
21 some and scandalous manner and as a result thereof 
was on or about the 30th day of July, 1939, caught 
in a compromising position with the said Jervey in an auto¬ 
mobile upon a lonely road in the mountains of North Car¬ 
olina at a late hour of the night. That a picture was taken 
of the plaintiff and the said Jervey in said automobile which 
reveals that the plaintiff was at that time nude. That the 
plaintiff, shortly after said picture was taken, in a letter 
to one “Bill Pashley” admitted her excessive use of alco¬ 
holic liquor and her shameful actions with the said Jervey. 
A copy of said letter is attached hereto at Exhibit B. 
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That the said plaintiff was at or about the same time 
carrying on indiscreet and immoral actions with other men, 
which will be shown at the trial of the issues raised herein. 

7. That as a result of the indiscreet and immoral actions 
of the plaintiff she and the defendant Daniel F. Boone sep¬ 
arated on or about the 13th day of April, 1939, and have 
lived separate and apart ever since. This defendaj)* since 
said date of separation has lived continuously with her 
father, the defendant Daniel F. Boone, and since Novem¬ 
ber 1, 1940 in the District of Columbia. 

8. That on September 30, 1939 the plaintiff and the de¬ 
fendant Daniel F. Boone entered into and executed a 
separation agreement and property settlement, which 
among other things specifically settled the status of said 
$15,449.10 Trust Fund as and for the benefit, care and edu¬ 
cation of the defendant, which fund, being the proceeds of 
the aforesaid insurance policies upon the life of Clarence 
A. Lightner, had been paid by the Insurance Co. to the 
plaintiff and turned over to the defendant Daniel F. Boone 
long prior to said separation agreement and property 
settlement. 

A copy of said separation agreement and property set¬ 
tlement which is still in full force and effect is attached 
hereto as Exhibit C. 

22 9. That the defendant Daniel F. Boone, father of 

this defendant on or about November 1, 1940 moved 
his domicile to the District of Columbia, bringing with him 
this defendant, where they both have resided continuously 
ever since. 

' 10. That the defendant Daniel F. Boone is an officer in 
the United States Army stationed in Washington, District 
of Columbia. In 1941 while upon special leave from his 
Commanding Officer in Washington he went to North Caro¬ 
lina on personal business and while there was served with 
a copy of the suit upon which the alleged North Carolina 
judgment was predicated. That the suit was instituted by 
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the plaintiff with others in their individual capacity and 
also purported to be in the name of this defendant by an 
alleged next friend, although this defendants custody on 
account of the indiscretion of the plaintiff, had been sur¬ 
rendered to the defendant Daniel F. Boone and they were 
both at the time bona-fide residents of the District of Co¬ 
lumbia. That all of the property involved in the North j 
Carolina suit was at the time of the filing thereof in the 
District of Columbia. That this defendant was not only 
not a resident of North Carolina at the time said suit was 
filed, but the corpus of her trust fund was in the District! 
of Columbia. That she was not adequately represented in! 
said suit and upon information and belief she avers that! 
there was a conspiracy between the plaintiff, her North! 
Carolina attorney and others to deprive her of her sole in¬ 
terest in said trust fund, and to fraudulently create an in¬ 
terest in said fund for the benefit of the adult plaintiffs in j 
the North Carolina suit and others. 

That the defendant Daniel F. Boone on account of his 
military service could not defend said suit, wherefore the 
North Carolina judgment which is the basis of this suit 
was taken against him in his absence. 

Upon order of the North Carolina Court, the defendant 
Daniel F. Boone, under duress and fear of contempt 
23 of said Court, did, deliver by mail to the Clerk of! 

the North Carolina Court the entire balance of the 
alleged trust fund which he held for the purpose of the gen¬ 
eral care, education and benefit of this defendant. 

That the North Carolina Court, in the absence of the de¬ 
fendant Daniel F. Boone, signed an order for his removal 
as trustee of said fund and appointed the plaintiff as trus¬ 
tee thereof. 

That this judgment proceeded to the Supreme Court of 
the United States upon the sole question of whether the de¬ 
fendant Daniel F. Boone was unable to defend as is pro¬ 
vided in the Soldiers and Sailors Civil Relief Act of 1940.! 

That the Supreme Court while deciding this issue against! 
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the defendant Daniel F. Boone, expressly reserved his 
rights to make application to re-open said judgment up to 
ninety days after the termination of the War, as is pro¬ 
vided in said Act. Therefore, the judgment upon which 
the plaintiff sues is not final, and this intervenor defendant 
sets up the Soldiers and Sailors Civil Relief Act of 1940 as 
a defense thereto, and also that said judgment is not bind¬ 
ing on this defendant as the Court had no jurisdiction over 
her or the Trust Fund. 

11. That there is $500.00 in bank in this jurisdiction, 
which belongs to this Trust Fund over which this Court 
now has jurisdiction; the balance is in the hands of or un¬ 
der the control of the plaintiff, and is believed to be out of 
the jurisdiction of this Court. That the said funds in the 
hands of the plaintiff upon information and belief, are 
being squandered by her to the great damage of this defen¬ 
dant. That the plaintiff has paid from said funds $800.00 
to her North Carolina counsel; one of whom drafted and 
witnessed the separation agreement and property settle¬ 
ment which determined the right to the use of this fund 
by the defendant Daniel F. Boone for the care and benefit 
of this defendant. He also was of counsel which subse¬ 
quently brought the spurious suit in North Carolina 
24 for the removal of said Daniel F. Boone as Trustee 
and the recovery of the fund for the benefit of the 
plaintiff and himself, as is shown by the alleged judgment 
(plaintiff’s exhibit). A judgment for damages has been 
recovered in this jurisdiction by the defendant Daniel F. 
Boone against the said North Carolina counsel for his 
malicious and libelous statements made to the Superior Of¬ 
ficer of the defendant Daniel F. Boone, in Washington, 
D. C., whereby in collaboration with the plaintiff he, by 
personal visits and letters to the War Department at Wash¬ 
ington, D. C., tried to have the defendant Daniel F. Boone 
“kicked out of the Army”. 

Upon information and belief this defendant avers that 
due to the close association between the plaintiff and her 


23 


counsel in North Carolina who witnessed the separation 
agreement and property settlement involving this Trust 
Fund, upon which said counsel subsequently filed a suit in 
North Carolina to enforce, which is still pending, and later 
in connection with the plaintiff and her brothers and sisters, 
all of whom claimed a contingent interest in said Trust 
Fund, filed the spurious suit in North Carolina to recover 
same, that there exists a conspiracy between the plaintiffs 
in the North Carolina suit and said counsel who witnessed 
said property settlement, to get control of said Trust Fund 
for their own use and benefit to the great damage of this 
defendant. That the complaint in North Carolina upon 
which the judgment herein sued on is predicated, discloses 
that the Adult plaintiffs claimed a contingent interest in 
said fund, which necessarily conflicted with this defendants 
interest, and the plaintiff either procured or permitted this 
infant to be named therein as a party plaintiff by an alleged 
next friend who upon information and belief was procured 
by said adult plaintiffs, thereby practicing a fraud upon 
this infant defendant and the Court of North Carolina. 

12. That this Court on the 7th day of July, 1944 in Civil 
Action No. 19,264 held among other things, that the 

25 plaintiff in this action was not a fit person to have 
the custody of her children, of which this defendant 
is one, and said plaintiff is now in control of a large part 
of the Trust Fund which was to be used for the general 
care and education of this defendant. A copy of the find¬ 
ings of fact, conclusion of law and judgment in Civil Action 
No. 19,264 is attached hereto as Exhibits D and E. 

13. Upon information and belief this defendant avers 
that the plaintiff has been and is now squandering the trust 
funds now in her hands and applying no part thereof to the 
support and maintenance of this defendant, who on account 
of the plaintiff’s indiscretion was by this Court awarded 
to her father, the defendant Daniel F. Boone. 

14. The plaintiff is an unfit person to hold the Trust 
Fund for the benefit of this defendant and should be now 
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made to account in this Court for all funds received and 
expended by her as trustee for the benefit of this defendant. 

15. The plaintiff who has by this Court been held to be 
an unfit person to have the custody of this defendant should 
not be permitted to act as trustee of a fund for this de¬ 
fendant’s general care and education, and after hearing 
should be removed as trustee of said Trust Fund and 
promptly directed to surrender and turn over the entire 
fund in her hands or under her control to some suitable 
trustee appointed by this Court. 

Wherefore, the premises considered this defendant de¬ 
mands : 

I. That the plaintiff be removed as Trustee of the Trust 
Fund which she now holds for the benefit of this defendant 
and some suitable person be appointed by this Court in 
her place and stead to administer said trust under the juris¬ 
diction of this Court. 

II. That the plaintiff be required to account for all 
money or other properties received and expended by 

26 her as trustee for this defendant, and this action be 
referred to a special master for the purpose of said 
accounting. 

III. For such other and further relief as to the Court may 
seem just and proper. 

Richard E. Wellford 
1427 Eye St., N. W., 

Attorney for Intervenor De¬ 
fendant and Counter-claim¬ 
ant 

I hereby authorize the above motion, defense and coun¬ 
ter-claim to be filed in my name as next friend of Martha 
Penelope Boone, infant. 

Mrs. Frances W. Draghicevich 
7930 - 16th St., N. W. 
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27 Filed Jun 15 1945 

Exhibit A 

Assignment and Request to Martha Lightner Boone 
Dearest Martha: 

Under date of August 8th, 1938,1 made requisition upon 
the New England Life Insurance Company to make you 
sole beneficiary of my Life Insurance Policies Nos. 167481 
and 168553. 

Realizing that under the terms of the Will of my beloved 
wife, there was no financial provision made for the care 
and education of your daughter born September 14, 1938, 
it is my wish that the proceeds from above mentioned in¬ 
surance Policies be transferred to my son-in-law, Daniel F. 
Boone, who is the executor of my Will, and that he be given 
the proceeds from these policies to expend for the general 
care and education of my granddaughter, Martha Penelope 
Boone. 

Affectionately yours, (Signed) Clarence A. Lightner 
Signed: W. D. Parris 

Exhibit B 

28 Filed Jun 15 1945 

Tuesday night—8-2-39—midnight 

“Dearest Bill, 

Your telephone call last night helped more than you can 
imagine—for little by little your gal Martha has been ar¬ 
riving at a point approximating total collapse. Yes, Bill, 
the plot has thickened and blackened no end since I last 
wrote you and I am now wavering between two impulses— 
the first, to write you on completely nondescript and nega¬ 
tive lines this ensuring our continued friendship—and the 
other—to give you a truthful account of the entire situa¬ 
tion and just pray that you’ll go on being my friend when 
I don’t know why I should trust you so, but come what may 
I can’t beat about the bush with you— 
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They say it’s an ill wind—etc. and although I’m in the 
deepest water of my entire life—one blessed benefit has 
resulted from the happenings of last week—and that is that 
whereas I previously pitied my husband and felt obligated 
to show him at least decent courtesy—I now detest and hate 
him with a horrible 'violence—and I shall never see, write 
or speak to him again—except in Court. 

Last Monday—a week ago—my 8 year old niece Claudia, 
developed a bad ear ache—and in the course of time my 
brother called in the family doctor. He—the doctor—ar¬ 
rived at the house about seven-thirty in the evening—took 
care of Claudia—then settled down to a very long political 
discussion with my brother, his wife, my sister and myself. 
Now—as I wrote you just the day before, I had been care¬ 
fully steering clear of the medical man—as well as of liquor 
—but here—I’ll not try to white-wash myself—even to you. 
We all had drinks a-plenty and by 9:30 I was far from 
sober. About ten o’clock the doctor and I were parked in 
my brother’s car on a lonely road about 5 miles from 
29 town. Suddenly two cars drove by and up the road 
and as suddenly reappeared out of nowhere, as it 
were—they drove right up to our car, slammed on brakes 
and flash, a picture is recorded. Then with no further ado 
on they careen up the road. That, Bill, is the pretty story 
I wanted so badly not to tell you. But, I need your under¬ 
standing and I need your friendship more now than ever. 
It may seem odd to you, but my very first emotion after this 
amazing occurrence was neither fear nor remorse nor guilt 
—(I know you will believe me when I tell you that as usual 
nothing had actually happened)—but relief—that at long 
last I was free of Daniel Boone in my heart—that this final 
act of persecution had completely relieved me of any duty 
to ever try again with Dan. However, now you can see 
what I am up against. One fact remains that I am com¬ 
pletely through. The great question is—will he persist in 
his constant threat to sue me for adultery? North Carolina 
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law provides that a period of six months must elapse before 
suit can be brought—and I am of the opinion that by the 
time 6 months have rolled by he will realize its utter futil- j 
ity—however,—if the worst comes to the worst, I shall fight! 
it right through in court, and my lawyer insists that the 
entire case is too slim to stand. One very difficult aspect I 
of it all is that Dan is the sole executor of my parents estate 
but this may prove the basis for a counter attack, in view | 
of some very shady things he has done in connection with 
the Will and its administration. I am abiding entirely on I 
the advice of my lawyer, in whom I have the greatest con- j 
fidence, and he tells me to do nothing, to say nothing and I 
just hang onto the children. He further advises me to try | 
to forget the whole thing—but this is easier said than done, j 
However, even at that I’m doing better than the elderly 
doc—who folded up in the hospital for several days with 
a complete nervous breakdown. Perhaps my emotional j 
status at this time is out of order—but I cannot refrain 
from just a few remarks—whether they interest you or 
not. At least I’ve been honest, absolutely honest } 
30 (with) you Bill. Sometime last April I began re¬ 
covering from the most severe and—possible because 
—the most hopeless attack of love that ever hit me. Two 
weeks ago I was cured—and I’m equally rid of the “old” 
feeling today—and the whole proposition last Monday 
night I add up to demon rum. I hope and pray that you’ll 
give me the chance to prove to us both that every word 
of this is true. There I go again—assuming a lot of hypo¬ 
thetical nonsense that quite possibly has no basis in fact, 
but only a wish—imagining. For after all, I have only ray I 
now faltering ego to lead me to believe that you care one 
damn what I do prove or don’t prove. 

In view of all the incredible, sinister things that have be¬ 
fallen me I heartily concur in your decision about writing 
to me—at least under my present name. But what would 
you think of writing to Miss Mildred Mason-r-o/o General 
Delivery, Saluda, North Carolina. I can drive the 10 miles 
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to Saluda any day and ask for mail for Mildred Mason at 
the window and destroy letter before driving back to Tryon. 
If you t hink this suggestion of mine is feasible drop me a 
picture post card to my proper name and address and 
signed “Millie”—and I’ll know there’s a real honest—to 
God letter awaiting Mildred Mason in Saluda. 

My love to Essie when you see her. I haven’t mentioned 
you calling me or anything about you to her, and I’d like 
you to do the same by me, so guess you can’t give her my 
love! Too bad!!! 

Have a wonderful vacation and I wish I were with you 
in that sail boat. And look out for sharks—and mermaids. 

Please, darling—a postcard soon!!—and tell me about 
yourself—Am so sick of me. 

With love,” 

(Signed) Martha 

(the hour—2:30 a.m.!!) 

31 Filed Jun 15 1945 

Exhibit C 

DEED OF SEPARATION 

This Agreement made and entered into by and between 
Martha Iightner Boone, of Tyron, North Carolina, party* 
of the first part, and Daniel F. Boone, of Winston-Salem, 
North Carolina, party of the second part: 

Witnesseth: Whereas, irreconcilable differences have 
arisen between the parties hereto; and whereas, it is desired 
that the custody of the children and certain financial differ¬ 
ences existing between the parties be adjusted; 

Now, Therefore, in consideration of the premises, and 
the further consideration of one dollar, it is agreed between 
the parties that the entire and absolute custody and control 
of the children born of this marriage, Daniel Lightner 
Boone and Martha Penelope Boone, unconditionally, as far 
as the party of the first is able and capable of doing, is 
given to their father, the party of the second part; 
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It is further agreed, upon the consideration before ex-j 
pressed, that the party of the first part hereby releases the | 
party of the second part from all claims and obligations of 
every kind, including all obligations and duties to support 
her, and to pay any of her expenses, or to pay any of her 
debts, or obligations now, or hereafter acquired, that the 
party of the second part shall no longer be liable in any 
way for the maintenance or support of the party of the 
first part, and the party of the first part hereby releases 
and forever quitclaims all right in any property which the 
party of the second part may own, or hereafter acquire, 
including the right of dower in any land which he may now 
own, or hereafter acquire, and agrees that he may convey 
good title to any property which he now has or may here¬ 
after have in any real or personal property, without her 
joindure in the instrument of the conveyance, and with the j 
same effect as far as her right or interest therein may be, 
as if she had so joined. 

And the party of the first part, upon the aforementioned 
consideration, does release the said party of the sec-! 
32 ond part from any indebtedness, that he may now ! 

owe to the party of the first part of any and every 
nature whatsoever. 

And the said party of the second part, in like manner 
releases any right, interest estate which he would otherwise i 
have in any property, real or personal, of the party of the 
first part, which he now has, or may hereafter acquire, in¬ 
cluding the right of curtesy in lands, and he also agrees 
she may convey either real or personal property owned by | 
her, or hereafter acquired, without his consent, and without 
his joining in the instrument of conveyance, to the same i 
effect as if he had so consented, and had duly executed such j 
instrument with her. 

It is further understood and agreed between the parties 
upon the considerations before expressed that in the event 
a caveat is filed to the will of the late Mrs. Frances Lightner, 
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and should the same be declared not the last will and testa¬ 
ment of the said Mrs. Frances Lightner, then the party 
of the first part does hereby transfer the portion to which 
she is entitled of the trust fund to the party of the second 
part as a trust fund for the education of Daniel Lightner 
Boone; and 

It is further agreed, upon consideration herein expressed, 
that the transfer of the proceeds from certain insurance 
policies on the life of Clarence A. Lightner to the party of 
the second part as a trust fund for the education of Martha 
Penelope Boone will not be disturbed by the party of the 
first part, and the party of the first part, upon the consid¬ 
erations herein expressed, does reaffirm and reacknowledge 
the due transfer of this sum, approximately Fifteen Thou¬ 
sand Dollars; and, in the event that this trust fund should 
be disturbed, or in any wise declared void, to the extent 
that said fund is diminished, the party of the first part does 
transfer and assign that sum to the party of the second 
part, to be held in trust by him for the benefit and educa¬ 
tion of Martha Penelope Boone; this last provision, of 
course, to take effect only upon the aforementioned trust 
fund being declared void; 

33 It is further understood and agreed between the 
parties that the party of the first part may have the 
privilege of visiting the children, and seeing them for one 
day, not in excess of twice a month, during any calendar 
month, if she so desires, upon giving at least twenty-four 
hours’ notice prior to any proposed visit, so that the party 
of the second part can arrange the presence of the children. 

In Witness Whereof, the parties hereto have hereunto set 
their hands and seals, this the 30th day of September, 1939. 

(Sgd.) Martha Lightner Boone (Seal) 
(Sgd.) Daniel F. Boone (Seal) 

(Sgd.) Fred M. Parrish 
(Sgd.) M. R. M cOown 
Witnesses 


I, Berch C. Willard, a Justice of the Peace & Notary 
Public for Forsyth County and State of North Carolina, do 
hereby certify that Martha Lightner Boone and Daniel ij. 
Boone, her husband, are both personally known to me; perk 
sonally appeared before me this day and acknowledged th6 
due execution of the foregoing deed of separation; and th^ 
said Martha Lightner Boone by me privately examined^ 
separate and apart from her husband, touching her volun 7 
tary execution of same, doth state that she signed the sam^ 
freely and voluntarily, without fear or compulsion of heif 
husband, or any other person, and that she doth still volun¬ 
tarily assent hereto, and I do further certify that it appears 
to my satisfaction that the said wife freely executed sucll 
contract, and freely consented thereto at the time of her 
separate examination, and that the same is not unreasonable 
or injurious to her. 

Witness my hand and official seal, this 30 day of Septemn 
ber, 1939. 

(Seal) (Sgd.) Berch C. Willard 

My commission expires Nov. 21, 1940. 

34 North Carolina, | 

Forsyth County 

The foregoing (or annexed) certificate of Berch C. Wil-i 
lard, a Notary Public Forsyth Co., No. C., is adjudged toi 
be correct, in due form, and according to law. 

Let the same with this certificate be registered. 

Witness my hand, this 24 day of June, 1941. 

15^ pd. (Sgd.) Eunice Ayers, Dept. 

Cleric of Superior Court\ 

Filed for registration at 2:30 o’clock P. M. 6/241941 and 
registered in the office of the Register of Deeds of the afore¬ 
said County and State in Book 485, Page 154. 

(Sgd.) J. W. Lentz | 

Register of Deeds 
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35 Filed Jun 15 1945 

Exhibit No. D 

Findings of Fact and Conclusions of Law 
Findings of Fact 

1. Defendant Daniel F. Boone and intervenor defendant 
Martha Lightner Boone are husband and wife. 

2. Infant plaintiffs Daniel Lightner Boone and Martha 
Penelope Boone are the lawful issue of the marriage of the 
above-named defendants. 

3. Daniel Lightner Boone was born on May 23, 1935. 

4. Martha Penelope Boone was born on September 14, 
1938. 

5. Defendant Daniel F. Boone and intervenor defendant 
Martha Lightner Boone ceased to live together or cohabit 
as husband and wife in the month of April, 1939. A deed 
of separation and property settlement was on the 30th of 
September, 1939, entered into between the defendants, which 
deed among other things stated that the defendant Daniel 
F. Boone was to have “unconditional”, “custody and con¬ 
trol” of the infant plaintiffs. 

6. The infant plaintiffs have actually and continuously 
resided in the District of Columbia with their father, the 
defendant Daniel F. Boone, since November, 1940. 

7. The children have a strong attachment for their father, 
are thoroughly accustomed to their present home; their as¬ 
sociations and environments are of the best; they are well 

established in excellent schools and reside in close 

36 proximity to excellent Army hospitals, to which they 
have access as children of an Army officer. 

8. The oldest child does not wish to live with the mother 
but wants to remain with the father. 

9. The youngest child does not remember her mother. 

10. The devoted care of the father for the last five years 
has brought about an adjustment in the lives of these chil- 
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dren which assures their continued welfare and happiness.) 

11. The testimony of witnesses for the plaintiffs as toj 
the unfitness of the defendant Martha Lightner Boone to 
take over the care and custody of the infant plaintiffs is! 
substantially true. 

12. The testimony of the defendant Martha Lightner | 
Boone and her supporting witnesses as to her present fit- j 
ness to take over the care and custody of the infant plain¬ 
tiffs is unconvincing. 

13. Since the previous orders in regard to the custody of | 
the children there have been such substantial changes affect- j 
ing their welfare as render it against the best interests of 
thse children for their custody to be awarded to their | 
mother. 

14. The mother at the present time is not the proper per¬ 
son to have the custody of the infant plaintiffs. 

15. The father is the proper and suitable person to have 
the sole custody of the infant plaintiffs. 

Conclusions of Law 

1. The Court has jurisdiction of the parties and the sub¬ 
ject matter of the action. 

2. The motion of the intervenor defendant to dismiss, in- j 
corporated in her answer to the complaint, will be over¬ 
ruled. 

3. The prayers of the infant plaintiffs for protection and 
to determine their custody will be granted. 

4. The preliminary injunction issued herein against the 
defendant Daniel F. Boone will be dissolved. 

5. That the present welfare of the infant plaintiffs would j 
be best served by awarding their sole custody to their 

father. 

37 6. The present exclusive custody of the infant 

plaintiffs will be awarded upon their complaint to the 
father, Daniel F. Boone. 

James M. Pboctob 
Justice 

Date July 7,1944 
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38 Filed Jun 15 1945 

Exhibit £ 

i 

Final Judgment for Protection of Infants, and Awarding 

Their Custody 

This action came on for final hearing upon the pleadings, 
depositions filed herein, and the testimony and evidence of 
the parties and their witnesses, offered and received in open 
court as to such issues raised by the pleadings as were 
permitted by the Court; and upon consideration thereof, 
after argument of counsel, it is this 7 day of July, 1944, 
Adjudged and Ordered, that the motion of the Inter- 
venor defendant Martha Lightner Boone to dismiss the 
complaint be and the same is hereby overruled; it is further 
Adjudged and Ordered, that the sole custody of the in¬ 
fant plaintiffs, Daniel Lightner Boone, and Martha Pene¬ 
lope Boone be and is hereby awarded to their father, the 
defendant Daniel F. Boone, upon the complaint and counter¬ 
claim ; it is further 

Adjudged and Ordered, that the preliminary injunction 
issued herein by the Court on the 8th day of April, 1943, 
be and the same is hereby dissolved; it is further 
Adjudged and Ordered, that the intervenor defendant, 
Martha Lightner Boone, shall have the right to visit the 
said infant plaintiffs at their home at times mutually con¬ 
venient to her and defendant, Daniel F. Boone, to be pre¬ 
viously arranged; and it is further 

39 Adjudged and Ordered, that the costs of the steno¬ 
graphic report of this action in the sum of $430.00 be, 

and the same hereby is, approved as costs in this action, 
and that one-half thereof, or the sum of $215.00 be, and 
the same hereby is, assessed as costs against the intervenor 
defendant, Martha Lightner Boone. 

By the Court: 

James M. Proctor 

I 

Justice 

• ••••••••• 
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40 Filed Jun 15 1945 

Answer 

The defendant, Daniel F. Boone, for answer to the com¬ 
plaint filed in the above-entitled cause, says: 

First Defense 

The defendant denies that the plaintiff is entitled to have 
judgment awarded her in this cause for the amount claimed 
or for any other amount whatsoever by virtue of the claim 
asserted in the complaint. 

Second Defense 

The defendant denies that the judgment of the Superior 
Court of Henderson County, State of North Carolina, 
herein sued upon, is final, for the reason that the defendant 
was serving in the armed forces of the United States, sta¬ 
tioned in the District of Columbia, at the time of the institu¬ 
tion of the action on which the said judgment was based 
and throughout the pendency of the said action; defendant 
was not present in Court in person or through counsel when 
the trial of the said action was had and the judgment en¬ 
tered, and defendant had sought by motion in proper form, 
supported by good and sufficient affidavits, to procure a con¬ 
tinuance of the cause until after the termination of his mili¬ 
tary service, notwithstanding which the said motion was 
denied, and the personal judgment herein sued on 

41 was awarded against the defendant; the defendant 
further says that he was prejudiced in making a de¬ 
fense to the said action by virtue of his said military ser¬ 
vice ; therefore, pursuant to the provision of an act of Con¬ 
gress entitled the Soldiers’ and Sailors’ Civil Belief Act 
of 1940, the defendant has the right at any time hereafter 
not later than 90 days after the termination of his military 
service, to apply to the said Superior Court of Henderson 
County, North Carolina, to re-open the said judgment 
upon his making it appear to the said Court that the de- 
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fendant has a meritorious or legal defense to the action 
' therein sued on or any part thereof, which meritorious and 
legal defense to such entire action the defendant hereby al¬ 
leges he has; and, pursuant to the provisions of the said act 
of Congress, it will be the duty of the Court to re-open the 
said judgment to permit the interposition of such meritori¬ 
ous or legal defense, if and when the same is tendered, 
within such ninety day period. Defendant admits that the 
Supreme Court of the United States granted certiorari to 
the Supreme Court of North Carolina to review the judg¬ 
ment of that Court which had affirmed the judgment of the 
Superior Court of Henderson County, North Carolina, but 
further says the Supreme Court of the United States con¬ 
sidered the single question of whether the Superior Court 
of Henderson County, North Carolina, denied the defendant 
the benefit of the Soldiers’ and Sailors’ Civil Relief Act of 
1940, in proceeding with the case in defendant’s absence, but 
left, as an undetermined matter, the question of defendant’s 
right to apply to have the said judgment re-opened and va¬ 
cated at any time not later than 90 days after the termina¬ 
tion of defendant’s military service. 

Third Defense 

Defendant says that the judgment entered against him in 
the Superior Court of Henderson County, North Carolina, 
herein sued upon, is not entitled to full faith and credit and 
is void in the District of Columbia, for the reason 
42 that so much of the said judgment as provided for 
the recovery by the plaintiff herein of the sum of 
$11,490.56, together with costs, against the defendant 
herein, was beyond the scope of the issues involved in the 
said cause, and was not included in the relief prayed in the 
complaint; there was no amendment of the pleadings or is¬ 
sues so as to afford a basis for the award of any such per¬ 
sonal judgment, and the defendant was without notice of 
any such alleged basis or claim for the award of the said 
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personal judgment. While the judgment herein sued on 
and made a part of the complaint in this cause recites that^ 
in the trial of the said cause in the Superior Court of Hen^ 
derson County, North Carolina, “the plaintiffs sought aj 
decree to determine the provisions of the trust, an account¬ 
ing, and the removal of the trustee in the event of mis-' 
management or improper handling of the trust funds, to¬ 
gether with other and further relief consistent with the 
oversight and protection by the Court of the interests of 
the minor plaintiff ,, , the defendant herein denies that the 
plaintiffs in the said North Carolina Court sought or 
prayed for “other and further relief consistent with the 
oversight and protection by the Court of the interests of j 
the minor plaintiff”, but says, on the contrary, that the 
prayers of the complaint were the following and none other 
as will appear to the Court from an authenticated copy of 
the said complaint which will be exhibited to the Court, no 
copy of the same having been annexed to the complaint 
herein; that is to say, the relief prayed in the said North 
Carolina proceeding in which the judgment herein sued on 
was entered was the following: 

“1. That judgment be entered declaring the defendant I 
Trustee of said funds under the terms and provisions set 
forth in the will of the said Frances M. Lightner for the j 
management, investment and control of the trust fund ! 
therein created for the other grandchildren of said testa¬ 
tor, and that the Advisory Committee therein created be 
adjudged to have the same authority and control over said 
fund as it has over the trust fund created by said will as 
declared by the judgment hereinbefore referred to and of 
which Exhibit “B” hereof is a copy. 

“2. That said defendant be required to disclose the ! 
nature and character of the securities in which said trust 
fund is invested, and the amount of interest or dividends j 
that are being received therefrom, and the disposition that 
is being made of same. 
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43 “3. That said defendant be required to show to the 

court that said fund has been kept intact and that it 
is invested in safe, interest bearing or dividend producing, 
securities, and that he be required to report to the court at 
regular intervals the status of said fund, and the manner in 
which the trust herein alleged is being executed. 

“4. That in the event of the failure of said defendant to 
fully account for all of said funds, or to show that said funds 
are invested in safe, solvent securities, that he be removed 
as Trustee, and that some other competent, suitable and re¬ 
sponsible person be appointed in his stead. 

“o. For the costs of this action and such other and fur¬ 
ther relief as to the Court may seem just and equitable.” 

Fourth Defense 

Defendant says that so much of the judgment of the Su¬ 
perior Court of Henderson County, North Carolina, as is 
herein sued upon is not entitled to full faith and credit in 
the District of Columbia, and is void, in that while the de¬ 
fendant is sued herein in the District of Columbia in his 
individual capacity and not in the representative capacity 
of trustee, he was only sued in his representative capacity 
as trustee in the said North Carolina proceeding, so that 
the parties to this cause are not identical with the parties to 
the action in which the judgment was entered. 

Fifth Defense 

'■ Defendant says that the entire judgment herein sued upon 
is impeachable for fraud, which the defendant alleges the 
plaintiff herein perpetrated upon the defendant herein and 
upon the Superior Court of Henderson County, North Caro¬ 
lina, in the prosecution and trial of this action, and that the 
said judgment is not entitled to full faith and credit in the 
District of Columbia on account of such fraud. As acts of 
fraud of an extrinsic character defendant alleges that in the 
action in the Superior Court of Henderson County, North 
Carolina, in which the judgment herein sued on was entered, 
one of the issues necessary to be decided as the basis of the 
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relief therein sought was whether the proceeds of certain 
insurance policies on the life of Clarence A. Lightner, 
44 father of the plaintiff herein, came into the defen¬ 
dant’s hands as trustee pursuant to a paper writing 
dated October 11,1938, bearing the signature of Clarence A.j 
Lightner, and the signature of W. D. Parris as witness! 
thereto, or whether such moneys came into the defendant’s! 
hand as trustee, pursuant to an oral agreement made be-j 
tween the said Clarence A. Lightner, the plaintiff Martha 
Lightner Boone, and the defendant herein, which oral 
agreement the plaintiffs in the North Carolina proceeding 
claimed had been made, to-wit, in the month of August, 1938, 
and prior to the date of the aforesaid writing. The com¬ 
plaint filed in the North Carolina proceeding by the plaintiff 
herein, acting in her individual capacity together with sev¬ 
eral other co-plaintiffs, alleged that the said Clarence A. 
Lightner transferred the two life insurance policies to the 
plaintiff Martha Lightner Boone, with the understanding! 
and agreement between the said Clarence A. Lightner, 
plaintiff Martha Lightner Boone, and the defendant, that 
the proceeds of said insurance should constitute a trust fund 
for the education of Martha Penelope Boone, “on the same 
terms and provisions as set forth in the Will of the said 
Frances M. Lightner for the management and control of! 
the trust fund provided for the other three grandchildren”,! 
(Frances M. Lightner being the deceased wife of the said! 
Clarence A. Lightner). Plaintiffs’ testimony in the North 
Carolina proceeding on this point was that this alleged 
agreement was oral. The paper writing which the defen-i 
dant, in his answer, contended created the said purported i 
trust dated October 11,1938, and entitled “Assignment and 
Bequest to Martha Lightner Boone” provided, in respect 
of the said insurance policies and the proceeds to be de- j 
rived therefrom, as follows: 

“It is my wish that the proceeds from above-mentioned 
Insurance Policies be transferred to my son-in-law, Daniel 
F. Boone, who is the Executor of my Will, and that he be | 
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given the proceeds from these policies to expend for the 
general care and education of my granddaughter, Martha 
Penelope Boone. ,, 

The plaintiffs in the North Carolina proceeding, by way 
of reply to so much of the answer of the defendant as 
pleaded the said written instrument dated October 
45 11,1938, alleged that the said instrument was written 

by the defendant, Daniel F. Boone, without the 
knowledge or consent of the plaintiff, Martha Lightner 
Boone, and was presented by the defendant to the said Clar¬ 
ence A. Lightner for his signature, at a time when the said 
Clarence A. Lightner was confined to his bed in a coma, and 
when he was without sufficient mental capacity to execute 
said paper writing. Plaintiff, Martha Lightner Boone, was 
the only witness who testified in the North Carolina pro¬ 
ceeding concerning this vital and basic issue in the said 
cause, and who claimed to have a beneficial interest in the 
said trust fund, in her individual right, as one of the owners 
thereof in the event the infant Martha Penelope Boone 
should die prior to the full distribution of said fund. She 
testified that the said Clarence A. Lightner was a very sick 
man on October 11, 1938, and that she would say as to his 
mental condition that he was in a state of practically a 
coma, and was barely able to converse with anyone, and 
that she did not think he had mental capacity at that time 
to know the contents of the paper writing, what it was, and 
its legal effect. The plaintiff, Martha Lightner Boone, was 
well acquainted with W. D. Parris whose signature ap¬ 
peared on the written instrument dated October 11,1938, as 
a witness thereto, the said W. D. Parris having been em¬ 
ployed at that time and theretofore by her father, the said 
Clarence A. Lightner, as a caretaker of his property. The 
plaintiff well knew that the said W. D. Parris was fully 
cognizant of her father’s condition on October 11, 1938, 
theretofore and thereafter, and that the said W. D. Parris 
had been with her father up to and at the time of his death. 
The plaintiff further knew that W. D. Parris had witnessed 
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the paper writing of October 11,1938, because a copy of the 
same showing his signature thereon, had been exhibited to 
defendant’s answer, filed in the said North Carolina Court 
many months prior to the hearing of the said cause; and, 
moreover, plaintiff, Martha Lightner Boone, and the other 
plaintiffs to the said cause, had filed a reply to defen- 
46 dant’s answer, prior to the said trial, in which reply 
they referred at length to the said paper writing, a 
copy of which was exhibited, as aforesaid, to defendant’s 
answer, and bore the signature of the said witness. The 
witness W. D. Parris was available to the plaintiffs, and 
should have been called as the principal witness to testify 
as to the authenticity of the said writing; yet, the plaintiffs 
did not call the said witness or suggest that the Court call 
him, or produce the said witness in Court; neither did the 
plaintiffs direct the Court’s attention to the fact that there 
was available this prime necessary witness, but, instead, the 
plaintiffs permitted the case to be submitted to the jury 
upon the issue of whether the said Clarence A. Lightner 
had sufficient mental capacity on October 11, 1938, to exe¬ 
cute the paper writing referred to, without giving the Court 
the opportunity to hear the best evidence upon the issue. 
Wherefore, the defendant says that withholding from the 
attention of the Court the fact of the existence and availa¬ 
bility of this witness, thereby causing the Court and jury to 
have to pass upon the issue of the mental capacity of the 
said Clarence A. Lightner, based on the oral evidence of the 
plaintiff, Martha Lightner Boone, alone, was extrinsic 
fraud, vitiating the judgment based upon the jury’s verdict 
upon that issue. Particularly was this legal fraud in view 
of the fact that whether the plaintiffs in that cause, includ¬ 
ing the plaintiff, Martha Lightner Boone, had a contingent 
interest in the said trust fund depended upon the very issue 
of whether the trust was created by the said writing, or by 
an oral agreement as the plaintiffs had alleged. Had the 
witness W. D. Parris been called to testify, he would have 
testified that the said Clarence A. Lightner was fully capa- 
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ble, in his opinion, of executing the said paper writing. 
Plaintiff, Martha Lightner Boone, who was present at the 
trial of the North Carolina action, and who testified therein 
as a witness, knew that the witness W. D. Parris would have 
testified, if given an opportunity, that, in his opinion, 
47 the said Clarence A. Lightner had sufficient mental 
capacity to execute the said instrument when he did 
execute it, and that he fully understood the nature and con¬ 
tents of same, and it was her purpose, in failing to have 
the said W. D. Parris called as a witness, to deprive the 
Court and jury of the benefit of the testimony of the said 
W. D. Parris, and the carrying out of this purpose caused 
the Court and jury to be deceived upon this basic issue, 
and was to defendant’s prejudice. Defendant further says, 
on information afforded him by the sworn testimony of the 
said W. D. Parris, given in the District Court of the United 
States for the District of Columbia in another cause, and 
upon statements made to this defendant by the said W. D. 
Parris, which testimony and statements the defendant be¬ 
lieves, that in the year 1939, which was subsequent to the 
date of the paper writing referred to herein, in a conversa¬ 
tion between the plaintiff Martha Lightner Boone, and the 
said W. D. Parris, concerning differences and difficulties 
of the said plaintiff, Martha Lightner Boone, and of this 
defendant, which differences and difficulties led up to the 
said North Carolina action, and to other litigation between 
the plaintiff and defendant, the said plaintiff threatened the 
said W. D. Parris, by telling him that if he took the stand 
or ever swore against her fpr this defendant Daniel F. 
Boone, that he, the said W. D. Parris, would suffer, and 
that if he did not live to suffer she would see that his family 
did. Defendant says, therefore, based on information and 
belief, that the said material witness, W. D. Parris, was 
intimidated by the said plaintiff, Martha Lightner Boone, 
which intimidation was sufficient of itself to prevent the 
said W. D. Parris from voluntarily appearing as a witness, 
and the same vitiates the said judgment. 
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Sixth Defense 

Defendant further denies that the plaintiff, Martha 
Lightner Boone, acted in good faith in prosecuting the 
aforementioned action in the Superior Court of 
48 Henderson County, North Carolina, in that the said 
action was one of a number of actions prosecuted by 
her at approximately the same time, all having for their 
purpose the principal object of injuring the defendant, de- j 
priving him of his property, depriving him of the custody 
of his children, and impairing his standing as an officer in 
the United States Army; the plaintiff, Martha Lightner 
Boone, and this defendant are husband and wife, and prior 
to the institution of the action on which the judgment herein 
sued on was entered, the said plaintiff, Martha Lightner 
Boone, and this defendant entered into a marriage separa¬ 
tion agreement entitled “Deed of Settlement”, the same 
being evidenced by a writing dated September 30, 1939, 
signed by plaintiff Martha Lightner Boone and this de¬ 
fendant, and witnessed by their respective attorneys. In 
that agreement, in which the plaintiff, Martha Lightner 
Boone, was designated as party of the first part, there is 
an expressed reference to the proceeds of the insurance j 
policies which were referred to in the North Carolina pro¬ 
ceeding as a trust fund for the infant Martha Penelope j 
Boone, and the said agreement contains this provision in 
respect of the said fund: “It is further agreed, upon the 
consideration herein expressed, that the transfer of the pro¬ 
ceeds from certain insurance policies on the life of Clarence 
A. Lightner to the party of the second part (defendant 
Daniel F. Boone) for the education of Martha Penelope 
Boone will not be disturbed by the party of the first part 
(plaintiff Martha Lightner Boone), and the party of the 
first part, upon the considerations herein expressed, does 
reaffirm and reacknowledge the due transfer of this sum, 
approximately Fifteen Thousand Dollars; and, in the event 
that this trust fund should be disturbed, or in any wise de¬ 
clared void, to the extent that said fund is diminished, the 
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party of the first part (plaintiff Martha Lightner Boone) 
does transfer and assign that sum to the party of the 
second part to be held in trust by him for the benefit and 
education of Martha Penelope Boone; this last provision, 
of course, to take effect only upon the aforementioned 
49 trust fund being declared void;” notwithstanding 
which the plaintiff, in her complaint on which the 
said judgment is based, claimed to have a contingent inter¬ 
est in the said fund along with the other plaintiffs, in the 
event that the said infant, Martha Penelope Boone, died, 
without the said fund having been expended for her educa¬ 
tion. A short time after the execution of the said separa¬ 
tion agreement, to-wit, on October 16,1939, plaintiff, Martha 
Lightner Boone, together with another as co-plaintiff filed 
suit in the Superior Court of Polk County, North Carolina, 
against this defendant seeking the specific relief of an in¬ 
junction against the defendant, to restrain him from suing 
the co-plaintiff in that cause for alienation of the plaintiff’s 
affections, and in this action expressly relied on the validity 
of the said separation agreement containing the provision 
regarding the said trust fund, above quoted; this suit was 
pending at the time of the trial of the action in which the 
judgment in the instant case was entered, and, according 
to defendant’s best knowledge, information, and belief, is 
still pending. Nevertheless, the plaintiff did not inform the 
Superior Court of Henderson County, in the trial of the 
case in which the judgment herein sued on was entered, 
of the fact of the pendency at that very time of the suit for 
the enforcement of the said separation agreement which 
contained the reiteration and substantiation of the said trust 
agreement, which facts the Court was entitled to know, and 
this conduct on plaintiff’s part in withholding such vital 
evidence from the Court was legal and extrinsic fraud and 
vitiated the judgment entered in that cause; or, at the least 
deprives the said plaintiff of the right of having the said 
judgment awarded full faith and credit in the District of 
Columbia. 
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Seventh Defense 

The defendant reiterates the validity of the paper writing 
dated October 11,1938, signed by Clarence A. Lightner and 
witnessed by W. D. Parris, and says that this writing 
created the relationship respecting the proceeds of 
50 the insurance policies, herein referred to and de¬ 
clared by the Superior Court of Henderson County, 
North Carolina, to have been a trust, and that the said paper 
writing manifests the precise terms and provisions of this 
relationship or trust; that the said relationship concerning 
the fund, or of the said trust, did not and does not rest 
upon the alleged oral arrangement or agreements pleaded 
by plaintiffs in the said action in the Superior Court of Hen¬ 
derson County, North Carolina, in which the said judgment 
was entered. Defendant further says that he faithfully 
carried out the terms and the intent of his trust, as so 
created, and evidenced by the said writing, and he specific¬ 
ally denies any and every charge of malfeasance, mis¬ 
feasance, or wrongdoing in the performance of his duties 
as trustee, and he denies that the beneficiary, Martha 
Penelope Boone, has been prejudiced or injured or suffered 
loss in respect of his management of the said trust. De¬ 
fendant further says that when the opportunity arises for 
re-opening the said judgment in the Superior Court of 
Henderson County, North Carolina, he is prepared to meet 
any and every charge of malfeasance, misfeasance, or other 
wrongdoing in connection with the said trust; that he is 
presently actively engaged in his duties as an officer in the 
Quartermaster Corps of the Army, stationed in the District 
of Columbia, that he is amenable to the processes of this 
Court in any suit brought in this jurisdiction wherein his 
management of the said trust may be drawn in issue, and 
that he is prepared to meet in this jurisdiction, by an appro¬ 
priate defense, any charge of dereliction of duty in respect 
of the funds of the said trust. 

The defendant denies that the North Carolina Court in 
which the judgment herein sued on was entered had juris- 



diction of the cause at the time when the said action was 
instituted. He further says that the infant, Martha Pene¬ 
lope Boone, was a resident of the District of Colum- 
51 bia, physically domiciled therein, and had been such 
resident and so domiciled since, to-wit, November 1, 
1940; that this defendant had physically lived in the Dis¬ 
trict of Columbia since, to-wit, November 1, 1940; that his 
legal domicile was changed to the District of Columbia on 
June 23, 1941; and that at the time of the hearing of the 
said cause and the entry of the said judgment, both the 
defendant and the infant, Martha Penelope Boone, were 
actual and bona fide residents of the District of Columbia, 
and the defendant was an officer in the United States Army, 
stationed in the said District. Defendant also says that the 
securities and funds derived from the proceeds of the afore¬ 
mentioned insurance policies were held by the defendant in 
the District of Columbia at the time when the action in the 
said North Carolina Court was instituted, and that the said 
trust funds had never been the subject of any judicial order 
ot decree in North Carolina prior to the institution of the 
said North Carolina action. 

Wherefore, and having fully answered,.defendant prays: 

1. That the plaintiff take nothing by her action, and that 
the complaint be dismissed. 

2. Or alternatively, that further proceedings in this ac¬ 
tion be stayed until 90 days after the termination of defen¬ 
dant’s military service, as contemplated and provided for 
under the Soldiers’ and Sailors’ Civil Relief Act of 1940. 

Thos. H. Patterson 
Attorney for Defendant 
731 Woodward Building, 
Washington 5, D. C. 

Daniel. F. Boone 

Defendant. 
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52 Filed Jul 2 1945 
Motion for Judgment on Pleadings 

Comes now the plaintiff, by her attorneys, and moves the 
Court for judgment in favor of the plaintiff on the plead¬ 
ings, and for grounds therefor says: 

1. The several alleged defenses set forth in the answer of 
the defendant are insufficient and do not state facts which 
would constitute a valid defense to this action. 

2. The first defense fails to state any facts, is a mere 
denial of the judgment, and is insufficient. 

3. The second defense fails to state any facts which, if 
established, would constitute a defense to the judgment. 
Defendant’s right to reopen the judgment, if available, can 
not be relied upon as a defense to this action but must be 
asserted in the court which rendered the judgment. 

4. The so-called third defense has already been deter¬ 
mined as insufficient by the ruling of the Court upon defen¬ 
dant’s motion to dismiss. 

5. The fourth defense has already been determined as in¬ 
sufficient by the ruling of the Court upon defendant’s mo¬ 
tion to dismiss. 

53 6. The fifth defense does not state any facts which j 
show fraud in the procurement of the judgment. 

7. The sixth defense is an attempt to collaterally impeach 
the judgment sued upon. If the matters and things al-j 
leged were seriously relied upon they could have been as¬ 
serted in the North Carolina proceeding. They are pre¬ 
sumed to be merged in the judgment and can not be relied! 
upon as a defense to this action. 

8. The matters and things alleged were specifically de¬ 
termined by the judgment in North Carolina and can not be 
collaterally attacked or inquired into in this action. 


i 

I 

i 
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i 9. The matters and things alleged in the eighth defense 
were determined by the judgment. Collateral inquiry or 
attack can not be made in this action. 

Brandenburg & Brandenburg 

By Louis E. Denit 

Attorneys for Plaintiff, 
719 15th Street, N. W. 


54 Filed Dec 14 1945 

Informal Memorandum 

Plaintiff’s motion for judgment on the pleadings is sus¬ 
tained. Let counsel for plaintiff prepare an appropriate 
order. 

I The court thinks there should appear in the order for 
judgment a finding by the court that ability of the defen¬ 
dant to conduct his defense is not materially affected by 
reason of his military service. 

F. Dickinson Letts 
Justice 


55 Filed Dec 18 1945 

Order Overruling Motion for Leave to Intervene and 
Awarding Judgment on the Pleadings 

This action came on to he heard at this term of Court 
upon motion of Martha Penelope Boone, an infant, by Mrs. 
Frances W. Draghicevich, her next friend, for leave to in¬ 
tervene as a party defendant and to file a counterclaim 
against the plaintiff, and also upon plaintiff’s motion for 
judgment on the pleadings, pursuant to Rule 12-c of the 
Federal Rules of Civil Procedure, and thereupon, upon con¬ 
sideration thereof, and the argument of counsel thereon, 
the Court being of the opinion and so finding that ability 
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of the defendant to conduct his defense is not materially 
affected by his military service, it is by the Court this 18th 
day of December, A. D., 1945, 

Ordered that said motion for leave to intervene as a party 
defendant, and to file a counterclaim against the plaintiff, 
be and the same hereby is denied. 

And It is Further Ordered that plaintiff’s motion fori 
judgment on the pleadings be and the same hereby is 
granted, and accordingly, plaintiff is awax'ded judgment 
against the defendant for the sum of Eleven thousand four 
hundred ninety dollars and fifty-six cents ($11,490.56), 
with interest thereon from the 26th day of May, 
56 A. D., 1942, together with costs amounting to One 
hundred dollars ($100.00), besides her costs in this 

action. 

By the Court: 

F Dickinson Letts 
Justice 


57 Filed Mar 161946 

Notice of Appeal 

Notice is hereby given this 16th day of March, 1946, that 
Daniel F. Boone, defendant in the above-entitled cause, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from so much of the judgment of 
the Court entered herein on the 18th day of December, 
A. D., 1945, in favor of the plaintiff Martha Iightner Boone, 
as Trustee for Martha Penelope Boone, a minor, against 
the defendant, Daniel F. Boone, granting the plaintiff’s 
motion for judgment on the pleadings, and awarding judg¬ 
ment to the said plaintiff against the said defendant for the 
sum of Eleven Thousand Four Hundred and Ninety Dol-j 
lars and fifty-six cents ($11,490.56), with interest thereon 
from 26th day of May, A. D., 1942, together with costs 



50 


amounting to One Hundred Dollars ($100), besides plain¬ 
tiff’s costs in this action. 

Daniel F. Boone 
pro se, defendant 
7930 16th Street, N. W. 
Washington, D. C. 


58 Filed Mar 27 1946 

Statement of Points Belied on on Appeal by Defendant 
Daniel F. Boone, Appellant 

Defendant Daniel F. Boone, Appellant, relies upon the 
following points on his appeal: 

1. That the Court erred in denying the defendant’s mo¬ 
tion to dismiss the complaint. 

2. That the Court erred in granting plaintiff’s motion 
for judgment on the pleadings. 

3. That the Court erred in awarding and entering judg¬ 
ment on the pleadings, and specifically that the Court erred 
in entering judgment on the pleadings in favor of the plain¬ 
tiff and against the defendant for the sum of Eleven thou¬ 
sand four hundred ninety dollars and fifty-six cents ($11,- 
490.56), with interest thereon from the 26th day of May, 
A. D., 1942, together with costs amounting to One hundred 
dollars ($100.00), besides her costs in this action. 

4. That the Court erred in awarding any relief to 

59 the plaintiff upon the pleadings and in refusing to 
stay proceedings in this action until ninety days after 

the termination of defendant’s military service, in view 
of defendant’s right under the Soldiers’ and Sailors’ Civil 
Belief Act of 1940, to apply for a reopening of the North 
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Carolina judgment herein sued upon in the Court in which 
the same was issued, within the period of time specified. 

Thos. H. Patterson 
Attorney for Defendant Daniel 
F. Boone, Appellant 
Woodward Building 
Washington, D. C. j 

_ # _ _ _ _ # 

60 Filed Mar 18 1946 ! 

i 

Notice of Appeal 

Notice is hereby given this 18th day of March 1946, that 
Martha Penelope Boone, infant by Frances W. Draghice-! 
vich her next friend, hereby appeals to the United States 
Court of Appeals for the District of Columbia, from so 
much of the judgment entered herein on the 18th day of 
December A. D., 1945, as denied to Martha Penelope Boone, 
infant by her next friend, leave to intervene herein as a 
party defendant and to file a counterclaim against the 
plaintiff. 

Richard E. Wellford 
1427 Eye Street, N. W. 

Attorney for Martha Penelope 
Boone , Infant , by Frances W. 
Draghicevich next friend. 

62 Filed May 2 1946 

Extract from the Certified Record of the Official Court 

Reporter 

Washington, D. C., j 

Tuesday 11 December 1945. 

The above entitled matter came on for hearing on Motion 
to Intervene and File Counterclaim, before Hon. F. Dickin- j 
son Letts, Associate Justice, at 11:15 o’clock, a. m. 


I 
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Appearances: 

For the plaintiff: 

Louis M. Denit, Esq. 

For the defendant: 

Thomas H. Patterson, Esq. 

For the intervenor defendant and counterclaim: 

Richard E. Wellford, Esq. 

63 Proceedings 

(Preceded by certain other arguments and statements by 
counsel, the folio-wing occurred:) 

Mr. Wellford: All right, Mr. Denit. I refer you to para- 
raph 6: 

“That shortly after the birth of this defendant and coun¬ 
terclaimant, the plaintiff, mother of this defendant, was car¬ 
rying on an unwholesome association with her physician 
Dr. Allen J. Jervey, Sr., in that she was drinking exces¬ 
sively and carousing with him in an unwholesome and 
scandalous manner and as a result thereof was on or about 
the 30th day of July, 1939, caught in a compromising posi¬ 
tion with the said Jervey in an automobile upon a lonely 
road in the mountains of North Carolina at a late hour of 
the night. That a picture was taken of the plaintiff and the 
said Jervey in said automobile which reveals that the plain¬ 
tiff was at that time nude.” 

The picture has never been denied, and I think that if 
there is any money in this jurisdiction due anyone, that this 
Court should not permit this plaintiff to take this infants 
money, who is a resident of the District of Columbia. 

This Court has passed on this question once, Your Honor, 
in this very case—had to compel this plaintiff to answer 
questions which she refused to answer. 

Here is a picture of the plaintiff in this case, that asks to 
get hold of the money in the District of Columbia that be¬ 
longs to this infant, which the official record down- 
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64 stairs has a copy. This is with connsePs name op 
the hack. I’d like Your Honor to look at that picture^ 

Mr. Denit: We object to it. It is not an exhibit in thi^ 
case, and has no bearing in this case. 

Mr. Wellford: The Court takes judicial notice of all of 
the records in the Court, and in the records is this picture, 
there is no question about it, and this woman now comes 
into this jurisdiction and asks to take money that belongs 
to this infant, and I think it is proper. 

Mr. Denit: We object. 

The Court: Is it an exhibit in some case here ? 

Mr. Denit: In the case, which is not this case, yes, sir; 
and which does not involve this case before Your Honor 
today in the remotest degree. 

Mr. Wellford: Your Honor, the Court of Appeals said 
recently— 

The Court: (Interposing) It is proper for the Court 
to look at it and see whether it is relevant. 

(The picture under discussion was passed to the Court) 

Mr. Wellford: The admission on the hack is by counsel. 

The Court: Very well. 

(The picture in question was then examined by the Court, 
passed back to counsel, and the hearing on the motion pro¬ 
ceeded.) 


65 In the District Court -of the United States 
for the District of Columbia 

Certificate of Official Court Reporter 

i 

I, Jesse L. Ward, Jr., official court reporter for The Dis¬ 
trict Court of the United States for the District of Colum- | 
bia, do certify that the foregoing is an excerpt from the 
official transcript of the testimony and proceedings in said 
Court in re Civil Action No. 28,208, heard 12/11/45. 

Jesse R. Ward, Jr. 

Official Court Reporter 
3 pages 
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66 Filed Apr 3 1946 

i 

Motion to Strike Portion of Designation of Becord on Be¬ 
half of Appellant, Martha Penelope Boone, Infant, by 
Frances W. Draghicevich, Next Friend 

Comes now the plaintiff, by her attorneys, and moves the 
Conrt to strike from the Designation of Record filed on be¬ 
half of appellant, Martha Penelope Boone, Infant, by her 
next friend, Frances W. Draghicevich, item Sixth of said 
designation, and for grounds therefor says: The picture 
referred to therein was not and is not a part of the record 
in this cause, and was not properly before the Court prior 
to the decision and judgment complained of. 

Brandenburg & Brandenburg 

By Louis M. Denit 

Attorneys for Plaintiff, 
719 15th Street, N. W. 


68 Filed Apr 29 1946 

Order Granting Motion to Strike Portion of Designation 

of Becord 

Upon consideration of the motion filed herein by the 
plaintiff, by her attorneys, to strike Item Six of the Desig¬ 
nation of Record filed on behalf of appellant, Martha Pene¬ 
lope Boone, Infant, and it appearing to the Court that the 
picture referred to therein is not a part of the record in 
this cause, it is, by the Court, this 29th day of April, 1946; 

Ordered that said motion be and it is hereby granted and 
said Item Six be stricken from said Designation of Record. 

F Dickinson Letts 
Justice 


i 




69 Date 

1946 
Mar 28 
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Docket Entry 

Proceedings 

• • • • • 

Memo of Intervenor and 

Exhibit attached filed 


! 


70 Piled Apr 9 1946 

1 

Order Extending Time to File and Docket Record on Appeal | 

Upon consideration of the oral motion of counsel for the 
infant Martha Penelope Boone, to extend the time to file j 
and docket the record on appeal in this action, it is this 9th j 
day of April, 1946, 

Ordered, that the time to file and docket in the United 
States Court of Appeal for the District of Columbia, the 
record for purpose of appeal herein, be and the same is 
hereby extended to 90 days from the date of the first notice 
of appeal filed herein. 

By the Court 

Jennings Bailey 
Justice 


71 Filed Apr 111946 

Order extending Time for Filing and Docketing Defendant’s 

Record on Appeal 

Upon consideration of the motion of the defendant, 
Daniel F. Boone, filed herein on his behalf by his attorney, 
it is this 11th day of April, 1946, 

Ordered, that the time for the filing and docketing by the 
said defendant, of his record on appeal, in the United States 
Court of Appeals for the District of Columbia, from the 
judgment heretofore entered herein be and the same hereby j 
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is extended to 90 days from the date of the first notice of 
appeal filed in this action. 

By the Court: 

Jennings Bailey 
Justice 

Presented by 
Taos. H. Patterson 
Attorney for Dft . 

We consent, 

Brandenburg & Brandenburg 
By: A. Leckee Cox 

Attorneys for Plaintiff, Appellee 


76 ; Filed Mar 28 1946 

Points Belied Upon by Martha Penelope Boone, Infant 

Appellant 

The Court committed error in overruling infant plain¬ 
tiff’s motion to intervene as a party defendant, and to file 
a counterclaim against the plaintiff, in this action. 

Richard E. Weulford 
Attorney for Infant Appellant 


79 Filed Apr 30 1946 

Additional Point Belied Upon on Appeal by Martha 
Penelope Boone, Appellant 

The court committed error in striking from the infant’s 
designation of record, Item 6 as not being a part of the 
record or proceeding in this action. 

Richard E. Weulford, 

Attorney for Infant Appellant 
' 1427 Eye Street, N. W. 

Washington, D. C. 





